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COVER PHOTOGRAPH features Tun Abdul Razak bin Dato’ Hussein, when he was
being admitted to the Bar.

Malaysia’s second Prime Minister, Tun Abdul Razak, was the first Prime Minister
to be called to the Malaysian Bar while in office. His predecessor, Tunku Abdul
Rahman, had stepped down from office in 1970, before his call to the Malaysian
Bar in 1974. As a part of his call to the Bar, Tun Razak was required to attend a viva
vace examination, just like any other petitioner. In deference of the fact that Tun
Razak was then serving as Prime Minister, the Bar Council offered to hold the
examination at his office, an offer which he declined. Tun Razak insisted on having
the examination at the Bar Room and did in fact turn up there. V C George, then
President of the Malaysian Bar, chaired the examination and passed him. Tun
Razak passed away suddenly in London in 1976.

The article entitled ‘The need for legally standardised systems in the valuation
and management of intellectual properties in Malaysia - An analysis of the current and
future options’ appearing on pages 26 to 46 of  the 2004 Vol 1 issue of  Insaf, the
Journal of  the Malaysian Bar, was a paper presented at the 3rd MSC Cyberlaw
conference earlier this year. The co-author of  the paper, Sonya Liew Yee Aun, is
an Advocate and Solicitor of the High Court of Malaya, LL.B (Hons) London,
LL.M (Distinction) Strathclyde, CLP. She is currently an associate in the firm of
Messrs. Rajes Hisham Pillai & Gopal and is not as inadvertently described on
the first page of the said article. The Editor regrets the error and apologizes for
any confusion or embarrassment resulting therefrom.

Correction
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The Legal Profession –
Direction & Challenges in an Era of Globalisation*

By

Hj Kuthubul Zaman Bukhari**

A) An epoch of change
i) Globalisation and what it means

Globalisation can be defined as the expansion of economic activities across
the political boundaries of nation states. It can also refer to a process of

widening economic integration, increasing economic openness and growing
economic interdependence between countries in the world economy. It is in
essence, a phenomenon associated with the spread of cross border economic
transactions and the organization of economic activities that straddle national
boundaries.

Globalisation is not a new phenomenon. The world economy has
experienced progressive international economic integration since 1950. However,
there was a marked acceleration in this process of globalization during the last
quarter of the twentieth century with the industrialization of Asia and the growth
of information technology. This process is now driven by the politically and
economically powerful states, large multinational corporations, governments,
as well as hyper-rich individuals.

There are, at present, three dimensions of this phenomenon: international
trade, international investment, and international finance. Globalisation is not
confined to economics as it also extends to the flow of technology, information,
personnel and professional services, including legal services, across borders.

ii) For better or worse?
Globalisation offers new opportunities to industries and financial institutions,

*Keynote address given at the National Law Conference 2004. Organised by Universiti Utara
Malaysia and held at Penang on 25th September 2004. Theme : ‘The Law, Ethics and Morality
in an Organisation: Perception and Practice’
** Advocate & Solicitor, President, Malaysian Bar
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and corresponding challenges to professional services. Generally, globalization
will allow less developed countries access to the international market. It will
also foster the development of good corporate citizenship behaviour. At the
same time, it raises a host of challenges to national authorities.

In respect of legal services, it not only presents new opportunities, but
new areas of law together with novel challenges. The mobility of capital,
accentuated by the ease of electronic transfers, creates various risks. The
growth of e-commerce has also increased the significance of cross-border
disagreements about taxation and the potential for disputes in issues of
jurisdiction which may result in inappropriate double taxation or in some cases,
inappropriate exemption from taxation. Antitrust regulators have noted that the
increasing number of cross border mergers and other strategic business alliances
require new definitions of the relevant market for the purposes of determining
whether monopolies are being created.

Commentators have said that globalisation, and its ensuing liberalisation
of legal services, brings with it certain benefits for clients, some of which are
as follows:-
� increase in the breadth and quality of legal services available and a reduction

in prices paid for legal services, as granting access to foreign lawyers will
create a more competitive market;

� clients benefit from firms that offer multi-jurisdictional expertise;
� domestic firms will benefit through the transfer of technology;
� there will be greater professional transparency and improvements in

governance through adoption of international standards.

In determining whether to liberalise or the degree of liberalisation of legal
services, the factors to be considered cannot be purely client-centric. The
consequences for the domestic legal profession is an equally (if not more)
important factor.

iii) ‘De-nationalisation’ of contemporary rule making
Commentators have referred to the consequences of globalisation as a de-
nationalisation of much of contemporary rule –making. At times, ‘international’
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norms are interconnected with ‘domestic’ norms. Many so called ‘national’
norms have been de-nationalised, and the source and objective of this change
owes much if not everything, to international, trans-national or inter-governmental
institutions like the WTO.

De-nationalisation refers not only to the harmonization of standards but
the adoption of domestic legislation to meet the demands exerted by the forces
of globalisation. As an example, the Bar Council have recently drafted rules on
the admission of foreign lawyers. Pursuant to the draft rules, foreign lawyers
will be allowed to practise in West Malaysia in permitted areas of practice only
and in the form of either a Joint Law Venture or by way of employment. The
rules were drafted, in part, due to the indications by the government of pressure
from foreign governments in the WTO for foreign lawyers to be allowed to
practise in West Malaysia.

Another example of international cooperation which has (in this case) led
to the enactment of domestic laws, is the Financial Action Task Force on Money
Laundering (FATF). Established in 1989 by the G-7, this international effort
now consists of 26 nations and it develops and promotes anti-money laundering
policies. The FATF process allows nations to strengthen their safeguards and
coordinate their efforts in combating money laundering. It has issued forty
recommendations that constitute a comprehensive set of counter-measures
against money laundering, and are designed to be applied universally, including
in off-shore centres. They include adoption of criminal laws, identification of
client accounts, required reporting of suspicious transactions by financial
institutions and international co-operation (including revising laws or regulations
that prohibit such cooperation).

In line with these global efforts to combat terrorism, the Anti Money
Laundering Act 2001 in Malaysia imposes certain obligations on lawyers for
the purposes of suppressing the financing of terrorism. With effect from 30
September 2004, members of the Bar will be required to report suspicious
transactions to the Central Bank of Malaysia. Members of the Bar may at a
later date be required to report cash transactions exceeding a specified threshold
and may also be required to carry out due diligence on their own clients which
would require lawyers to identify and verify particulars of clients.
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B) Evolving role of legal services
i) Lawyers in international transactions
Legal services play a vital role in supporting and facilitating businesses that
underpin transactions in the commercial world. Increasingly, business consumers
require transnational legal services as their interests transcends national
boundaries.

In the past decades, international trade in legal services has grown as a
result of the internationalization of the economy. Lawyers have to deal with
transactions involving multiple jurisdictions and are required to provide services
and advice in more than one jurisdiction. The demand for lawyers to be involved
in foreign jurisdictions often comes from their corporate clients, who do business
across borders and choose to rely on the services of professionals who are
already familiar with the firm’s business and can guarantee high quality services.
Due to the internationalization and multinationalization of commercial activities,
the movement of services across national borders has increased. Consequently,
the need for foreign lawyers to perform legal services in countries other than
the country in which their qualification was obtained has also increased.

As the globalisation process deepens, lawyers must be prepared for
complex commercial transactions for raising capital, locally and internationally,
regulating the flow of capital inward and outward, and securing investors’
guarantees, and enabling investment related disputes to be settled effectively
and expeditiously. Further, as a consequence of the growth in international
trade, new fields of practice have emerged. Sectors such as corporate
restructuring, privatization, cross border mergers and acquisitions, intellectual
property rights, new financial instruments and competition laws have generated
an increasing demand for more sophisticated legal services.

In view of the undeniable importance of legal services, the proponents of
globalization, through the multilateral trade forum of the WTO, as well as through
bilateral and regional Free Trade Agreements, continue to propagate the
necessity for the liberalisation of legal services.

ii) Multilateralism, bilateralism – offshoots of globalism
The WTO has its roots in the General Agreement on Trade and Tariffs, or
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GATT. In the Uruguay Trade Round, the world’s trading nations fundamentally
reformed, updated and modernized the GATT system to meet the demands of
a more integrated, technologically progressive world. The result was the WTO.
One of the key outcomes of the Uruguay Round of trade negotiations was the
conclusion of the General Agreement on Trade in Services (GATS). It entered
into force on 1 January 1995 and is binding on all members of the WTO (including
Malaysia). The GATS established for the first time, a multilateral framework
for the progressive liberalization of trade in services, including legal services.

Other than the WTO forum, there is an ongoing process of liberalization
of services in ASEAN. ASEAN Member Countries signed the ‘ASEAN
Framework Agreement on Services’ (AFAS) on 15 December 1995 which is
aimed at eliminating substantially, restrictions to trade in services amongst
Member Countries and to liberalise trade in services by expanding the depth
and scope of liberalization beyond that taken by Member Countries under GATS.
In moving towards this increased liberalization of trade in services, offers under
AFAS are GATS Plus, meaning that it must be improvements over the ASEAN
Member Country’s existing GATS commitments or the addition of a new sub –
sector which was not previously committed under GATS. The objective of this
plan is to have in place, a free flow of services by 2020.

Apart from these developments, there is a proliferation of bilateral and
regional Free Trade Agreements (FTAs) that include legal services. In this
region, Singapore has signed the most number of FTAs. ASEAN are also in
discussions with China, Japan and India in respect of FTAs.

The impetus for the expansion of legal services, driven by this unrelenting
tide of ‘isms’, creates difficulties for developing legal professions as well as
for lawyers in developing economies, and Malaysia is no exception.

iii) Globalised localism
Commentators have drawn a distinction between ‘globalised localism’ and
‘localized globalism’. The former refers to process by which local services
providers are successfully globalised, while the latter denotes the impact of
transnational practices on local conditions. To achieve a state of ‘globalised
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localism’, Malaysian lawyers would firstly have to succeed and thrive in a
local environment where foreign lawyers are allowed to practise. It must be
acknowledged that it will be a difficult for Malaysian lawyers to compete on a
global scale with large international firms. Our lawyers, when compared to
lawyers from multi-jurisdictional practices lack the following :-
� brand recognition – clients place great importance on brand recognition;
� expertise- lack or insufficient skills in cross border work;
� firm capitalization and size – the cost of setting up commercial presence in

a foreign jurisdiction can be quite high ;
� source of transaction and capital – firms from those jurisdictions from which

transactions or investments emanate are more likely to be appointed;
� the ability to deliver integrated services across a variety of practice areas;
� the support of locally owned trans-national corporations - foreign firms

have succeeded in exporting their services by largely providing support
services to trans-national corporations based in their home jurisdiction.

These difficulties, if resolved, will open an avenue for growth and development
for the legal profession. However, can the legal profession overcome these
difficulties while maintaining its fundamental principles and traditions?

C) Traditions in jeopardy
i) Independence of the Bar - an eroding principle?
The legal profession is under pressure, not only from the wave of globalisation,
but from other quarters to abandon its historical identity as an independent
profession. The rapidly expanding economies that generated new wealth tempted
many lawyers to believe that gaining economic wealth was the primary purpose
of practicing the profession. Further, other professions, in particular the
accounting profession, identified legal services as a new source of wealth for
service firms eager to tap new markets. These led to the birth of multidisciplinary
practices (MDPs) in some jurisdictions.

Although MDPs first originated in Germany after the Second World War
(where lawyers and tax accountants were allowed to form partnerships
together), it was espoused more and more in the early 1990s. The phrase could
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literally mean any two professions practicing together, but in fact it usually
means lawyers and accountants practicing together in the same firm. Many
recognized that the fundamental role of the accounting profession, which is
public disclosure of the affairs of an enterprise, is inconsistent with the
fundamental character of the legal profession, which is absolute confidentiality
regarding all consultations with clients. Further, the rules applicable to the legal
profession with respect to avoidance of conflicts of interest is at odds with the
rules used generally in the accounting profession to determine whether conflict
of interest exists. It was also in doubt whether lawyers working as employees
in gigantic mega firms could remain independent.

In part, the drive to establish MDPs was led by lawyers and accountants
who believed that their clients needed a ‘one stop shop’; whereby, a visit to a
single office could take care of accounting matters as well as legal matters. In
part, it was driven by economics, as the larger international firms sought
expanding markets to improve their profitability.

In West Malaysia, a lawyer is prohibited from sharing fees with a non-
lawyer and a lawyer is forbidden from forming a partnership with a non-lawyer.
The Bar Council does not support the concept of MDPs. There must be
undivided loyalty and commitment to the client and the client’s cause. It is
important that the legal profession remains separate from businesses generally.

Recently, a new business model of legal disciplinary practices (LDPs)
was proposed in the United Kingdom. An LDP will only provide legal services
but it may no longer be run only by solicitors or even lawyers as partners. Not
only those managing the new entity but also those owning it might well come
from outside the solicitors’ profession. Whether this is a portend of things to
come in this region is questionable.

ii) Partnerships - a relic of the past?
The era of globalisation has ushered in the global law firm that seeks to practice
on a worldwide basis. A perception has evolved that the traditional structure of
partnerships is no longer suitable for the expanding legal work and activities of
lawyers in an international market and that a limited liability partnership (LLP)
structure is better suited to such an environment.
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Among the countries which allow legal firms to operate by way of an
LLP include the United States, Jersey and the United Kingdom. In Singapore,
its Legal Profession Act was amended in November 1999 to allow lawyers the
option of setting up a law corporation.

At this stage there is no legislation on LLPs in Malaysia. However, the
Companies Commission of Malaysia (CCM) recently circulated a Consultation
Paper on a proposed LLP Act. CCM sought the views of the professional
bodies on whether an LLP structure should be introduced as another business
vehicle for Malaysian businesses, including law firms. In response, the Bar
Council submitted its views to CCM on the proposed LLP Act and also prepared
a Working Paper on LLPs, taking into consideration the position in Singapore
and the United Kingdom. In the Working Paper, it was concluded that the LLP
structure will address some concerns about the liability of firms and that of
individual partners. A recommendation was made that lawyers should be allowed
the option of providing legal services through an LLP.

Judging from the trend overseas, it would not be unexpected if legal firms
in Malaysia are allowed the option of setting up an LLP.

D) Tomorrow’s lawyer
i) Skills requirements
Increasingly, clients with trans-national business interests will venture offshore
by way of any of the following :-
� Joint venture agreements
� Technical assistance and know – how agreements
� Licence agreements
� Patent and Trademark agreements
� Turnkey contracts
� Consortiums/ teaming arrangements
� Management agreements
� Franchising
� Sales agency arrangements
� Distribution arrangements
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� E-commerce
� Outsourcing

Lawyers must be equipped to advise such clients on various issues of law,
including some of the following-
� Host country’s schedule of specific commitments under GATS
� Foreign investment laws
� Corporation (or partnership) laws;
� Intellectual property laws
� Tax laws
� Land laws
� Data Protection laws
� Laws relating to currency controls
� Antitrust laws
� Contract laws
� Product liability laws
� Agency laws
� Laws relating to project financing
� Insolvency laws
� Judicial system of host country

The link with other disciplines will also become increasingly important, for
example, politics, economics, information technology and biotechnology. The
legal profession will have to face the challenges of globalisation at a global
level, with updated and multidisciplinary information, in coordination with other
disciplines.

The convergence of information and other new technologies in this era of
globalisation will bring social, economic and political consequences. Technology
has changed the face of the legal profession over the past century and will
bring even greater changes in this millennium. Lawyers will use technology to
streamline administrative functions, to perform research more quickly and
thoroughly, and to try cases more efficiently. Knowledge management
departments will become commonplace in legal firms. Lawyers must begin to
think in terms of a legally interconnected and interactive world, rather than a
disconnected region, area or territory.
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ii) Legal education - an international perspective
To equip lawyers to meet the challenges of globalisation, law schools are under
increasing pressure to offer new courses like Mergers and Acquisitions and
Project Finance. Tomorrow’s universities have the responsibility to equip their
students with the necessary skills and knowledge. For example, the National
University of Singapore has tried to meet the challenges of globalisation in a
number of ways. Since the early nineties, the Faculty has entered into student
exchange programs with foreign law schools. The Faculty has also made
curricular changes to meet challenges posed by globalisation. Recognising that
the law in many respects is insular and parochial due to its jurisdictional nature,
courses that focus on the law of other jurisdictions have been introduced in
NUS, for example, Chinese Commercial Law.

The internationalisation of legal curricula should entail not only a
multidisciplinary formation but an interdisciplinary one as well. As mentioned
earlier, there are common boundaries between the law and other disciplines
which are especially relevant in a globalised era.

Law associations should also conduct specific and comprehensive
continuing legal education programmes for their members. The Bar Council
does so through its Professional Development Committee. The Committee
organises courses and seminars that are specially geared towards the
development and advancement of the profession. Although it is currently not
compulsory, I shall be proposing at the next Bar Council meeting that the
continuing legal education programme be made mandatory for all members of
the Malaysian Bar.

To a large extent, education and re-education will depend on the individual’s
initiative and resourcefulness, for example, in the area of language skills. In a
recent public statement, the Minister of International Trade and Industry, Datuk
Seri Rafidah Aziz, encouraged Malaysians to master English and other languages
such as Mandarin, French and German in order to be globally competitive.

iii) Role and function of international organizations
In the face of globalisation, law associations are forced out of isolation into
mutually dependent associations, for example, the Bar Council recently entered
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into a Friendship Agreement with the Law Society of England & Wales. This
Agreement set the stage for greater cooperation and development by way of
information exchange, exchange visits and joint seminars.

International organizations will also play an important role in creating links
between law associations. Lawyers from across the world share certain
commonalities and the pervasiveness of globalisation will require the integration
and consolidation of these commonalities through such international
organizations. The two major international associations of lawyers are the
International Bar Association (IBA) and the International Union of Lawyers
(UIA). The IBA is closer to the Common Law /Anglo Saxon legal tradition,
while the UIA is closer to the Civil Law /Latin tradition. These organizations
have and continue to look into the difficulties that lawyers face in the wake of
globalisation. The UIA have adopted the following principles which are relevant
in this age of globalisation :
1) UIA General Assembly at New Delhi adopted the ‘UIA Recommended

Minimum Standards for Multidisciplinary Practices’ on 3November
1999.

2) UIA General Assembly at Sydney, Australia, adopted the ‘UIA Standards
for Lawyers Establishing a Legal Practice Outside Their Home
Country’ on 27 October 2002.

3) UIA General Assembly at Sydney, Australia, 2002 – adopted the ‘Principles
of Professional Conduct for the Legal Profession in the 21st Century’.

However, these are not binding and many of the principles remain aspirational
in character.

Apart from the IBA and UIA, the Organisation for Economic Cooperation
and Development (OECD), a group of 29 largely developed countries
(established in 1961) have undertaken research into legal services including
issues of the trans-national practice of law. In 1998, because of the dissatisfaction
with the earlier series of meetings sponsored by the OECD, the American Bar
Association (ABA), the Council of the Bars and Law Societies of the European
Union (CCBE) and the Japanese Federation of Bar Associations (JFBA)
organized the Paris Forum in November 1998. They wanted the forum to serve
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as a vehicle for presentation of the views of an important segment of the legal
profession to the Working Party on Professional Services (WPPS) of the WTO.
The forum recognized the legal profession’s fundamental principles:-

‘ a profession well educated and competent, a profession which
exercises its expertise independently, a profession governed by
ethical principles and a profession which recognizes its
responsibility towards the clients and the public interest’.

It is important to note that in this present state of flux, the core fundamental
principles of the legal profession remain immutable.

E) Ethics -a global standard ?
A lawyer has a professional responsibility to contribute to the realization of a
society governed by justice and the rule of law by applying his skills and expertise
to assist the public. The lawyer must therefore act in accordance with high
ethical standards. Confidentiality is an ethical standard required because a
lawyer must have a sufficient grasp of all relevant information relating to a
client to enable him to act on the client’s behalf. If there is a possibility that all
or a portion of the information disclosed to the lawyer will be revealed to a
third party, or otherwise used improperly then the lawyer cannot completely
fulfil his professional responsibilities.

The Bar Council, through a compulsory Ethics Course, introduces and
lectures chambering students on the importance of ethics in practice. Members
of the Bar are governed by the Legal Profession (Practice & Etiquette) Rules
1978 (as well as other applicable rules and rulings) and any breach of these
rules may lead to disciplinary proceedings.

In this increasingly borderless environment, globalisation poses an
interesting question of whether it is possible for various countries to agree on a
common set of rules of ethics. Generally, ethical codes and practices throughout
the world cover largely the same ground and contain largely, the same
prescriptions for lawyer conduct. However rules of ethics and professional
conduct differ from other types of legal rules in that they incorporate cultural
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views more than any other type of rules. Ethics cannot be separated from
culture. The ethical standards which lawyers are obligated to observe are
therefore eminently territorial in nature. For example, between the U. S and
the EU, views on ethics differ; in the U. S., ethics rules are seen as enforceable
laws; in Europe these same rules are considered general standards of behaviour.

Under the circumstances, there is no standard international ‘model code
of ethics’. The practicality of such a code, for trans-national lawyers is obvious
– predictable results, confidence in the legal service and uniformity in all
jurisdictions. Disparities in ethics pose significant problems for the multi-
jurisdictional law firm with multi-national clients. These firms require pragmatic
rules that limit imputed conflicts as much as possible. Even if an enforceable
international legal ethics code is adopted, other problems may arise. Would
countries be able to apply more stringent ethics rules over and above the basic
international framework for ethical conduct? Another concern is that ethics
codes will have to be continually revised to be effective in an evolving
environment.

In the absence of a global standard, foreign lawyers must adhere to the
ethical standards applicable in the country in which their legal services are
provided. This is an important principle as it will enable protection to be extended
to the consumers of the legal services of that country. Naturally, the foreign
lawyer authorized to perform legal services in the host country must also adhere
to the ethical standards of the country in which he is licensed.

F) Conclusion
Law associations, depending on their respective policy objectives, must decide,
if they have not already done so, how they will confront this surge of
globalisation. Do they adopt a robust approach and embrace it with high
expectations? Do they tread gingerly, or do they adopt a differentialist’s attitude?
Whatever approach is taken, it must be tempered with a sense of realism and
pragmatism. Law associations must remember their overbearing responsibility
to safeguard and promote the interest of their members.
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The Bar Council has taken steps in preparing for the possibility of the
admission of foreign lawyers in West Malaysia by drafting regulations for that
purpose. If these regulations are put into force, the next step will be for the Bar
Council to consider whether, or when, these regulations will be bound as specific
commitments at the WTO level and/or the ASEAN level. Throughout this
process of likely liberalisation, the Bar Council must remain conscious that
beneath the placid surface of cordial black tie meetings, lies the danger that the
extrinsic forces that drive the globalisation machine will covertly steer the
direction of the legal profession, possibly towards an unwanted end. It is of the
utmost importance that the Bar Council decides and dictates its own path and
is mindful that liberalisation is not necessarily deregulation.

Despite the changes that globalisation brings, members of the legal
profession must always remember that law is a service profession, and to be
truly successful in this new millennium, a lawyer must not lose touch with
human compassion.
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Freedom of Religion and
Registration of Religious Groups

By

Tommy  Thomas

Freedom of religion is a fundamental right under the Federal Constitution.
Article 11(1) gives constitutional protection to an individual’s right to profess,

practise and propagate his religion. Article 11(3) recognizes collective worship:
thus “every religious group shall have the right:-
(a) to manage its own religious affairs;
(b) to establish and maintain institutions for religious or charitable

purposes; and
(c) to acquire and own property and hold and administer it in accordance

with law.”

Every religion has some form of institutional worship, whether it is
conducted in a mosque, temple, church or otherwise. Organised religion is the
most popular method by which persons of a religious faith express their
religiosity. Thus, for practical purposes it is vital to consider the extent and
ambit of Article 11(3), that is, the content of this Part II fundamental freedom.
In other words, how wide and broad is the freedom to worship as a group. Is it
legally necessary for a religious group to register itself as a society or incorporate
itself as a company before it can enjoy Article 11(3) rights. Unfortunately,
there appears to be hardly any reported case law on the subject. There is
much uncertainty, fuelled by politicians, bureaucrats and non-lawyers, which
has caused concern and anxiety to religious groups. The purpose of this article
is accordingly to consider the issue, to encourage further discussion on what is
a very critical subject at — the practical level — for nearly every Malaysian,
irrespective of his religious faith, and hopefully to ease concern and anxiety.

The Federal Constitution
When it was announced in February 1956 that Malaya would gain its
independence in August 1957, an independent Commonwealth Commission
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was appointed to draft a Constitution. Lord Reid, of the House of Lords and
Privy Council and one of the greatest judges of the common law in the 20th

century, was appointed Chairman of the Commission. Three judges from
Australia, India and Pakistan and a Professor of Constitutional Law from the
University of Cambridge made up the Commission. It was without doubt a
commission of outstanding intellect and unrivalled experience and expertise.
The Reid Commission Report was accepted by all concerned, and the Federal
Constitution which came into force on Merdeka Day was substantially modeled
on the Draft Constitution prepared by the Reid Commission.

The Reid Commission was greatly influenced by the Constitution of India,
and the draft constitution it prepared was substantially modeled on the Indian
Constitution, often using identical language. In consequence, cases decided by
the Indian Courts, particularly the Supreme Court of India, on the Indian
Constitution have influenced Malaysian constitutional law.

The Proclamation of Independence read by Prime Minister Tunku Abdul
Rahman on 31st August 1957, after he received, on behalf of the people of
independent Malaya, from the Duke of Gloucester, representing the retreating
British imperial power, the constitutional documents signifying Merdeka,
included the following stirring words:

“AND WHEREAS by the Federal Constitution provision is
made to safeguard the rights and privileges of their Highness
the Rules and the fundamental rights and liberties of the people
and to provide for the peaceful and orderly advancement of
the Persekutuan Tanah Melayu as a Constitutional monarchy
based on Parliamentary democracy”.

[my emphasis]

The supremacy of the Constitution is expressly stated in Article 4
(1) which reads:

“This Constitution is the supreme law of the Federation
and any law passed after Merdeka Day which is inconsistent
with this Constitution shall, to the extent of the inconsistency,
be void”.
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In Malaysia the Constitution is therefore supreme, and not Parliament.
Malaysia accordingly follows the American and Indian models of government
where constitutional supremacy operates, as opposed to the Westminister system
of government in England where Parliament is supreme. Thus, by virtue of the
clear and express words of Article 4 (1) if there is conflict or inconsistency
between the Constitution and an Act of Parliament, the former prevails.

Constitutionalism manifests itself even in cases where no application is
made to declare legislation passed by Parliament as being unconstitutional; in
such circumstances the Courts take into account the letter, spirit and intent of
the Constitution when interpreting an Act of Parliament without going so far as
to declare the latter unconstitutional. Thus, in the instant matter, the starting
point for a consideration of the legal position is Part II of the Federal Constitution.

Fundamental Liberties
Chapter IX of the Reid Commission Report deals with Fundamental Rights. “A
Federal Constitution defines and guarantees the rights of the Federation
and the States: it is usual and in our opinion right that it should also
define and guarantee certain fundamental individual rights which are
generally regarded as essential preconditions for a free and democratic
way of life. The guarantee afforded by the Constitution is the supremacy
of the law and the power and duty of the Courts to enforce those rights
and to annul any attempt to subvert any of them whether by legislative or
administrative action or otherwise…. Our recommendations afford means
of redress, readily available to any individual, against unlawful
infringements of personal liberty in any of its aspects.

[Paragraph 161]

Nine “liberties”, freedoms or rights are expressly declared as fundamental
in Part II of the Federal Constitution, that is, Articles 5 to 13. These Articles
are modeled on Articles 14 to 30 appearing in Part III of the Constitution of
India.

Because the Courts are charged with the constitutional duty to decide
whether an Act of Parliament conflicts with the Constitution or infringes a Part
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II liberty, they have a vital role in interpreting it. Thus, Chief Justice Charles
Hughes of the United States Supreme Court made his celebrated remark: “We
are under a Constitution but the Constitution is what the judges say it
is.”1  This remark is equally applicable in Malaysia, India and other countries
where the Constitution is supreme.

The Federal Court had occasion to comment on constitutional interpretation,
particularly of fundamental liberty, in Loh Kooi Choon v Government of
Malaya2 when Raja Azlan Shah FJ (as His Majesty, Sultan Azlan Shah then
was) stated:

“The Constitution is not a mere collection of pious platitudes.
It is the supreme law of the land embodying 3 basic concepts:
One of them is that the individual has certain fundamental
rights upon which not even the power of the State may
encroach. The second is the distribution of sovereign power
between the States and the Federation, that the 13 States shall
exercise sovereign power in local matters and the nation in
matters affection the country at large.  The third is that no
single man or body shall exercise complete sovereign power,
but that it shall be distributed among the Executive, Legislative
and Judicial branches of government, compendiously
expressed in modern terms that we are a government of laws,
not of men.”3

“As fundamental rights are not the same as ordinary rights,
they can only be suspended or abridged in the special manner
provided for it in the Constitution. In my opinion, the purpose
of enacting a written Constitution is partly to entrench the
most important constitutional provisions against repeal and
amendment in any way other than by a specially prescribed
procedure.”4

1 Quoted in Corvin “The Constitution and what it means Today” (13th Ed. [1973] XV. Hughes
was Governor of New York when he made that statement.
2 [1977] 2 MLJ 187 [FC]
3 Page 188 H-I
4 Page 189 A-B
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The Supreme Court decision in Dewan Undangan Negeri Kelantan v
Nordin Salleh5 is perhaps the most significant constitutional case in Malaysian
legal history. A five member Court struck down as unconstitutional an enactment
which had the effect of compelling a member of a State Assembly to be a
member of a political party, and disqualifying him from the State Assembly if
he resigned from that party, that is, an anti-hopping provision. In deciding that
“freedom of association” in Article 10 (1) (c) also includes the freedom not to
join an association, Lord President Hamid, in delivering the principal judgment,
declared:

“…….. as the Judicial Committee of the Privy Council held in
Minister of Home Affairs v Fischer at page 329, a constitution
should be construed with less rigidity and more generosity
than other statutes and as sui juris calling for principles of
interpretation of its own, suitable to its character but not
forgetting that respect must be paid to the language which
has been used ”6.

“Explaining the expression ‘direct and inevitable effect’ as
used by their Lordships in Smt Maneka Ghandi’s case, Dr
Anand said (at page 59 para 102 col 2) that the impugned
action would be struck down if either it directly affects the
fundamental rights or its inevitable effect on the fundamental
rights is such that it makes their exercise ‘ineffective or
illusory’.

He then proceeded to conclude as follows: ‘Since the
inevitable effect of Section 24-G(a) is that it makes the exercise
of right of association guaranteed under Article 19 (1) (c)
ineffective and illusory insofar as legislators are concerned,
it must be held to be unconstitutional.’

We share Dr Anand’s view taken from the Supreme Court
decision in Smt Maneka Ghandi’s case, that in testing the

5 [1992] 1 MLJ 697 [SC]
6 Page 709 C
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validity of state action with regard to fundamental rights, what
the court must consider is whether it directly affects the
fundamental rights or its inevitable effect or consequence on
the fundamental rights is such that it makes their exercise
‘ineffective or illusory’.”7

Freedom of Religion
Thus the starting point in our analysis is that all the fundamental rights relating
to religion which appear in Part II of our Constitution must be construed in a
broad, generous and liberal manner befitting their constitutional status, and as
held in the Nordin Salleh8 case in testing whether any state action “directly
affects” or its inevitable effect or consequence is to render religious freedom
“ineffective” or “illusory”. If it does, such state action would be declared
unconstitutional by the Court.9

A plain and ordinary reading of the language employed in Part II of the
Malaysian Constitution will indicate that the Founding Fathers drew a distinction
between the measure of protection that each of the named fundamental liberties
would enjoy. Thus, our fundamental liberties are not treated equally in the
Constitution which led Professor Harry Groves, who wrote a leading text on
Malaysian Constitution law, to observe:-

“An examination of the text of each Article suggests that the
makers of the Constitution regarded some liberties as more
fundamental than others. The Fundamental Liberties can be
placed in two distinct categories:

i. Those that are absolute in the terms of the constitutional
provision, and

7 Page 712 F-H
8.The importance of the Nordin Salleh principles in testing the constitutional validity of a
statutory provision was reaffirmed in two recent Federal Court decisions, each of which had 5-
member panel, viz Mohamad Ezam v. Ketua Polis Negara [2002] 4 MLJ 449 and Danaharta
Urus Sdn Bhd v. Kekatong Sdn Bhd [2004] 2 MLJ 257.
9.Infringement of a Part II fundamental liberty can be challenged procedurally in Judicial Review
proceedings under Order 53 of the Rules of the High Court, 1980 or under general law: see
Sivarasa v. Malaysian Bar [2002] 2 MLJ 413.
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ii. Those that are limited by the terms of the constitutional
grant itself.

The following Fundamental Liberties appear, in the language
of the constitutional provision of which they are a part, to be
absolute:
(a) Freedom from slavery,
(b) Protection against retrospective criminal laws and

repeated trials,
(c) Prohibition against banishment of citizen,
(d) Freedom to profess and practice a religion,
(e) Freedom from special, but not general, taxation to support

a religion other than one’s own,
(f) Freedom of a religious group to manage its own religious

affairs and to establish and maintain institutions for
religious and charitable purposes,

(g) Right not to receive instruction in or to take part in any
ceremony or act or worship of a religion other than one’s
own, and

(h) Freedom from the compulsory acquisition or use of one’s
property without adequate compensation.
All of the other Fundamental Liberties are qualified, by
language in the Article which recognizes the right, of some
body, usually Parliament, to limit, in some fashion, the
extent of the grant.”10

Thus, all the fundamental liberties are not treated equally within the terms
of the Constitution itself. Hence, there is an in-built hierarchy of rights. For the
reasons that follow, freedom of religion under Article 11 is given core or central
protection.

First, although the draft Constitution prepared by the Reid Commission
served as the basis of the Federal Constitution, the Reid draft was not adopted

10 The Constitution of Malaysia ([1979] Ed. By Tun Mohamed Suffian, H P Lee & F A
Trindade, Pages 27 & 28.
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“in toto”. The new Malayan Government led by Prime Minister Tunku Abdul
Rahman harboured doubts as to whether the liberal and generous words used
in the Reid draft may have detrimental political consequences to the ruling
Alliance party, particularly having regard to the delicate racial and religious
balance in plural Malaya. In consequence, critical words suggested by the
Reid Commission, specially with regard to fundamental liberties, were deleted
or amended. Two examples will suffice. First, an entire article, Article 4, was
suggested by the Reid Commission with regard to the Rule of Law. That was
simply deleted. Secondly, Parliament’s right to enact laws to restrict freedom
of speech, assembly and association in Article 10 was limited in the Reid draft
to “reasonable restriction”, which follows the language in Article 19 of the
Indian Constitution. In Malaysia, however the words “reasonable restriction”
were replaced by “necessary or expedient” which resulted in a lesser role for
our Courts to determine whether Parliamentary restriction on Article 10 was
reasonable by an objective yardstick.

It is in this context that the difference in language in Article 11 between
the Reid draft and the actual Federal Constitution assumes significance. Article
11 in the Reid draft reads:
“(1)  Subject to the requirements of public order, public health and morality,

every person has the right to profess, practise and propagate his
religion.

(2) No person shall be compelled to pay any special tax the proceeds of
which are to be present on the maintenance or the propagation of
any religion other than his own.

(3) Subject to the requirements of public order, public health and
morality, every  religious group shall have the right-

(a) to manage its own religious affairs;
(b) to establish and maintain institutions for religious or charitable

purposes; and
(c) to acquire, own, posses and administer property in accordance

with the               general law thereof.
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(4) Nothing in this Article shall invalidate any federal law prohibiting
or restricting the propagation of religion among aborigines, but any
such prohibition or restriction shall apply equally to all religions”

(my emphasis)

The Reid draft is identical with the Indian Constitution: their 11(3) mirrors
Article 25(1) and 11(3) repeats the language in Article 26 of the Indian
Constitution.

Article 11 of the Federal Constitution on the other hand reads:
“Freedom of Religion”
(1) Every person has the right to profess and practise his

religion and , subject to Clause (4), to propagate it.
(2) No person shall be compelled to pay any tax the proceeds

of which are specially allocated in whole or in part for
the purposes of a religion other than his own.

(3) Every religious group has the right —
(a) to manage its own religious affairs
(b) to establish and maintain institutions for religious or

charitable purposes; and
(c) to acquire and own property and hold and administer

it in accordance with law.
(4) State law and in respect of the Federal Territories of Kuala

Lumpur and Labuan, federal law may control or restrict
the propagation of any religious doctrine or belief among
persons professing the religion of Islam.

(5) This Article does not authorize any act contrary to any
general law relating to public order, public health or
morality.

It will be noted that the Reid draft and the Indian Constitution empower
Parliament to enact laws under three categories of “public order, health and
morality” which can restrict a person’s right to profess, practise and propagate
his religion and a religious group’s right to manage its own affairs. This proposal
was not accepted by the Malayan Government and the words were deleted
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from our Article 11. This was probably the only instance where the actual
words of a fundamental liberty in Part 11 of the Constitution are more generous
and more liberal from the perspective of an individual (as opposed to the state)
then the Reid draft. This again demonstrates the centrality of freedom of religion
in our Constitution and marks it as the greatest of our freedoms.

Secondly, the measure of protection given in the Federal Constitution to
freedom of religion can perhaps be best seen by comparing the language
employed in Articles 10 and 11. Article 10 reads:

“(1) Subject to Clause (2), (3) and (4) -
(a) every citizen has the right to freedom of speech and

expression;
(b) all citizens have the right to assemble peaceably and

without arms;
(c) all citizens have the right to form associations.”

Clause (2) of Article 10 states that “Parliament may by
law impose” in respect of:
(a) on the right to freedom of speech and expression, such

restrictions as it deems necessary or expedient in the
interest of security …….public order or morality;

(b) on the right to peaceful assembly, such restrictions as it
deems necessary or expedient in the interest of security or
public order;

(c) on the right to form associations, such restrictions as it
deems necessary or expedient in the interest of security,
public order or morality.

(my emphasis)

Thus, Article 10 expressly empowers Parliament to pass laws which can
restrict freedom of speech, assembly and association provided:-
a. such restrictions are necessary or expedient; and
b. are in the interests of security, public order or morality.

In the exercise of this power, Parliament has since 1957 passed numerous
Acts which have curtailed the three freedoms declared in Article 10, including
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the Printing Presses & Publications Act, 1983 and the Official Secrets Act,
1972 which restrict freedom of speech; the Police Act 1967 which restricts
right of assembly and the Societies Act 1966  and the Trade Unions Act,
1959 which restrict freedom of association.

Three marked differences stand out between Articles 10 and 11.  First,
only citizens of Malaysia enjoy freedom of speech, assembly or association.
On the other hand, every person has the right to freedom of religion under
Article 11(1): this extends to citizens, permanent residents, foreigners, aliens,
visitors, refugees, etc. Secondly, the permissible restrictions that Parliament
may enact if it thinks “necessary or expedient” to restrict Article 10 rights do
not apply to freedom of religion. Thus, Parliament cannot enact any laws to
restrict or curtail the freedom of religion under Article 11 (1) and (3). Article 11
(4) provides that Parliament and the State Assemblies (this is relevant because
Islam is a state matter in our Federal system) may enact laws to restrict the
propagation of any religious doctrine or belief among persons professing the
religion of Islam. This provision reflects the delicate balance between the majority
Malay/Islam11 people and minority Chinese, Indian and other races who belong
to religions like Buddhism, Christianity, Hinduism, Sikhism and the like and the
understanding that conversion of Muslims to other faiths is a sensitive matter
in plural Malaysia. Moreover, Article 11(4) does not give any power to
Parliament to pass any law relating to professing and practising religion;
Parliament’s power is limited to enacting laws as to propagating any religion to
Muslims. Thirdly, the difference in text between Articles 10 and 11 means that
persons who belong to, say, a Wine Club or a Sports Association would come
within the purview of Article 10, while members of a religious group would
come within the scope of Article 11. Because Article 11 is drafted in much
broader terms than Article 10, members of a religious group enjoy a far greater
measure of constitutional protection than members of a Wine Club or a Sports
Association; conversely state action can control, direct and regulate a Wine
Club and a Sports Association more than it can over a religious group.

11 Article 160 (2) of the Federal Constitution (which is the definition provision) defines “Malay”
to mean “a person who professes the religion of  Islam, habitually speaks the Malay language,
conforms to Malay custom and ….”. Hence, from a constitutional perspective, a Malay must be
one who professes Islam (and, by implication, no other religion).
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Article 11 (5) reads:
“This Article does not authorize any act contrary to any
general law relating to public order and public health or
morality.

The words used in Article 11(5) contrast sharply from those used in Article
10(2) to the effect that “Parliament may by law impose …….such restrictions
as it deems necessary or expedient” on freedom of speech, assembly and
association. Thus, Article 11(5) does not permit Parliament to enact laws to
restrict religious freedom. Article 11(5) merely provides that in the enjoyment
of religious freedom, whether individually under Article 11 (1) or collectively
under 11 (3), a person or a religious group should not carry out any act which
could contravene any law relating to “public order”, public health or morality”
like, for instance, those participating in a religious procession like the annual
Thaipusam pilgrimage to Batu Caves, insulting other religions

The overall effect is that Article 11(1) confers a personal freedom to be
enjoyed by every person resident in Malaysia, regardless of his citizenship,
nationality or domicile. So long as he is physically present in the country he can
enjoy it. It is his right to choose whichever religion he wishes and he can
profess, practice and propagate it. Neither government nor any other authority
can dictate to any person his right to choose a religion, relinquish a religious
belief (with limitations for Muslims), change religion, and not to be religious
(whether as atheist, agnostic or otherwise). This right is absolute, entrenched
and inalienable.

Thirdly, Article 149 of the Federal Constitution provides that if an act of
Parliament which expressly recites that action has been taken or threatened
by a substantial body of persons against the nation, then that Act of Parliament
may enact laws which would be inconsistent with Articles 5, 9, 10, or 13.
However, such law cannot impinge upon freedom of religion under Article 13:
see Article 149 (1). Fourthly, if a State of Emergency is declared by the Yang
di-Pertuan Agung pursuant to Article 150, and emergency laws are enacted
thereafter, such laws cannot relate to religion although it can curtail other
fundamental liberties: see Article 150 (6A).
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Fifthly, the Courts have also recognized the great importance of religion
as a fundamental liberty. Since the enactment of the Internal Security Act,
1960 (“ISA”) nearly 10,000 persons have been detained by way of preventive
detention under the ISA and other similar legislation. The very few successful
legal challenges which resulted in the release of the detainees were for
procedural reasons. One of the very rare successful challenges on substantive
grounds (that is, on the merits of the detention) was the landmark case of
Minister of Home Affairs v. Jamaluddin12 where the said Jamaluddin was
detained during Operation Lallang in October 1987 for propagating Christianity
to Muslims. The High Court ordered his release, which judgment was upheld
on appeal by the Supreme Court. Both Courts held that a person cannot be
detained under the ISA for his religious conviction and for propagating his
religion (Christianity in that case) to Muslims. In the High Court, Justice Anuar
declared:

“I am of the view that the Minister has no power to deprive a
person of his right to profess and practice his religion which
is guaranteed under Article 11 of the Constitution.  If the
Minister acts to restrict the freedom of a person from
professing and practicing his religion, his act will be
inconsistent with the provision of Article 11 and therefore any
order of detention would not be valid”13.

In the Supreme Court, Justice Hashim Yeop Sani observed:

“We do not think that mere participation in meetings and
seminars can make a person threat to the security of the
country.  As regards the alleged conversion of six Malays,
even if it was true, it cannot in our opinion by itself be regarded
as a threat to the security of the country”14.

“The guarantee provided by Article 11 of the Constitution,
that is, the freedom to profess and practice one’s religion,

12 [1989] 1 MLJ 418
13 Page 369 G-H
14 Page 420 H
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must be given effect unless the actions of a person go well
beyond what can normally be regarded as professing and
practising one’s religion”15.

The Societies Act, 1966
Opinion has been expressed from time to time by some politicians, bureaucrats
and non-lawyers that it is mandatory for religious groups to register with the
Registrar of Societies under the Societies Act, 1966. The Societies Act, 1966
came into force on 1st February 1966 and replaced the Societies Ordinance,
1949. I propose to consider in some detail the provisions of the Societies Act
(which is an act relating to the registration of societies) in order to deal with
this issue. The term “society” is defined in Section 2 of the Act as follows:

“includes any club, company, partnership or association of
seven or more members whatever its nature or object, whether
temporary or permanent, but does not include—
a. any company registered under the provisions of any

written law relating to companies for the time being in
force in Malaysia;

b. any company or association constituted under any written
law;

c. any trade union registered or required to be registered
under the provisions of any written law relating to trade
unions for the time being in force in Malaysia;

d. any company, association or partnership formed for the
sole purpose of carrying on any lawful business that has
for its object the acquisition of gain by the company,
association or partnership, or by the individual members
thereof;

e. any co-operative society, registered as such, under any
written law;

f. any organization or association in respect of which there
is for the time being in force a certificate (which may be

15 Page 420 D
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granted, refused or cancelled at his discretion) by a
person or authority appointed under the provisions of
the written law for the time being in force relating to the
registration of schools that such organization or
association forms part of the curriculum of a school; or

g. any school, management committee of a school, parents’
association or parent-teachers’ association registered or
exempted from registration under any law for the time
being in force regulating schools.”

Persons professing, practising and propagating religion in a collective
manner are described as a “religious group” in Article 11 (3) of the Federal
Constitution. The expression “religious group” is not defined in the Constitution.
At a minimum it would include places of worship in the mainstream religions.
Thus, all churches, temples and mosques are “religious groups” under Article
11 (3). This is absolutely not in dispute. The critical question is whether “a
religious group” under Article 11 (3) is also a society under the Societies Act,
in which event registration is mandatory under the Act.

It is not expressly stated in Article 11 or anywhere else for that matter in
the Federal Constitution that in order for a person or for a religious group to
enjoy the various aspects of freedom of religion enshrined in Articles 11(1) and
11(3) that they must register with any authority. This is not surprising because
of the separation of state and religion (particularly, in respect of the non-Islam
religions) in Malaysia which was inspired not only from secular India but also
from the United States of America16. The United States Constitution, which
was ratified in 1798 contained no reference to God.  Article 6 specified that
“no religious test shall ever be required as a qualification to any office or
public trust under the United States”. The concept of secularism which was
implicit in this provision was made clearer by the first amendment introduced
in Congress by one of the Fathers of the United States Constitution, James

16 For an interesting discussion on how the Wall of Separation between Church and State, and
Secularism was adapted into the Indian Constitution from the American Constitution – see
“Secularism and the  Constitution of India” by Chief Justice P B Gajendragadkhar —The
Kashinath Trimbak Telang Endowment Lectures — University of Bombay, India (1971) Pages
12 – 23.
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Madison and adopted in 1791. This amendment provides “Congress shall make
no law respecting an establishment of religion or prohibiting the free
exercise thereof ”. In 1802, President Thomas Jefferson, the author of the
Declaration of Independence, stated: “I contemplate with sovereign reverence
that act of the American people which declared that their legislature should
make no law ‘respecting an establishment of religion or prohibiting the
free exercise thereof’ thus building a wall of separation between the Church
and the State”. (my emphasis).

Articles 11(1) and 11(3) are the practical constitutional manifestations of
the doctrine of separation of religion and state. It means that the two agencies
remain separate and independent. Thus, there is secularism and not theocracy
in Malaysia. It means that imams, priests and monks do not run the business
and affairs of the government and governmental authorities do not interfere
with the religious affairs of the various religious groups in Malaysia. One must
however accept that in respect of Islam the wall of separation may have been
pierced over time in Malaysia; it however remains intact in relation to Buddhism,
Sikhism, Hinduism, Christianity and all other religions.

Every association of persons which considers itself a society must apply
for registration under Section 6 of the Societies Act. In determining whether to
grant registration, the Registrar shall ensure that the Constitution of the applicant
society must contain matters set out in Schedule 1 to the Act: see Section 7 (3)
(e). In other words, these matters are mandatory and a society cannot omit
them from its Constitution. It also means that those who draft the Constitutions
of registered societies do not have a free hand, their freedom is circumscribed
by the terms of Schedule 1.13 separate matters are specified in Schedule 1
“for which provisions shall be made in the Constitution or rules of every
local societies” including:-
(a) an accurate description of the design and colours of every flag, emblem,

badge or other insignia used by the society;
(b) the qualifications for  membership, including particulars of any restrictions

or limitations that may be imposed as to the numbers, age limits, sex,
religion, race, nationality, dwelling place, clan or surname of persons who
may be admitted to membership of the society;
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(c) the method of appointment or election of members:
(d) that, if the Registrar so requires the office –bearers of the society and

every officer performing executive functions in such society shall be
Federal citizens; and

(e) the sources from which the society shall derive its income, including the
rates and method of payment of such entrance fees and periodical
subscriptions as may be decided upon.

A review of the 13 matters in Schedule 1 to the Act and to the 5 matters
referred to in the preceding paragraph which have to be provided for in a
society’s Constitution and rules before it will be registered with the Registrar
will indicate that a religious group’s objects and purposes do not come within
these matters. A religious group has no method of appointment or election of
members; it is for believers of the faith. It usually does not have entrance fees
or periodical subscriptions. Tithe payment or other donation is entirely free and
voluntary, and countless members of such groups have never contributed any
money and yet remain active members in a religious group.

The Registrar of Societies is conferred tremendous power and discretion
under the Societies Act from the time he processes applications for registration
to the time he cancels the registration and dissolves a society, that is, from birth
to death, from cradle to grave of a society.  In addition to the specific powers
under the Act, some of which will be considered herein, the Registrar has
general power under Section 3A whereby he “may exercise all such powers,
discharge all such duties and perform all such functions as may be
necessary for the purpose of giving effect to and carrying out the
provisions of this Act.” At the initial stage he has power to refuse registration,
to impose conditions upon registration and to order that the Constitution and
rules of a society be amended, deleted or modified: see Section 7.

After the Registrar confers registration on a society, he can exercise his
power to intervene into its internal affairs. Thus, under Section 13A (1) (a) he
can order a society to remove any office-bearer who is not a Malaysian citizen
and can under Section 13A (1) (b) prohibit a society from having “affliation,
connection, communication or other dealing whatever ” with any
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organization or body outside Malaysia. Every society is required under Section
14(1) to forward within 60 days after an Annual General Meeting to submit to
the Registrar accounts of the society and other details. The Registrar has
power under Section 14 (2) to order a society to furnish accounts, details of its
office-bearers, information pertaining to meetings of the societies, details of
assets, properties and monies belonging to the society and “such other
information as the Registrar may from time to time require”: see Section
14(2) (e). The Registrar’s powers under Section 14(2)(e) cannot be treated
lightly because he has power under Section 14(5) and (7) to dissolve the society
and render it unlawful if the particulars, information or documents that he has
ordered are not delivered by a society within the specified or extended period.

The Registrar also possesses power under the Act to resolve disputes
between members of a society. Thus, under Section 16, if the Registrar “is of
the opinion that a dispute has occurred among members or office bearers”
of a society he may insist that the dispute be settled promptly, and under Section
16(2) if the dispute is not settled “to the satisfaction of the Registrar” he
may cancel the registration of the Society. If such complaints are made to the
Registrar, he would be compelled after some period of time to exercise his
Section 16 powers and order the complaints/disputes to be settled, and if such
disputes are not settled, the Registrar may be left with no alternative but to
exercise his Section 16 (2) power to cancel registration of the religious group.

Pursuant to Sections 63 and 64, the Registrar and his senior officers, may
enter and search any place of meeting of the society (which can include
churches and temples) and inspect books and records and seize books and
records of the society.

In addition to the powers given to the Registrar of Societies, one should
also consider the power given to the Minister of Home Affairs (“the Minister”)
and the police under the Societies Act. First, the Minister. The Minister has an
“absolute discretion” under Section 5(1) to declare unlawful any society which
in his opinion is used for purposes prejudicial to or incompatible with the security
of Malaysia or public order or morality. These are wide and general words
capable of a broad definition and such power can be abused for political or
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religious reasons. The Minister is empowered under Section 67 of the Act to
make Regulations, that is, subsidiary legislation, to deal with a wide range of
matters. In the exercise of this power, the Minister has made Regulations
which substantially add to the armoury of bureaucratic power.

Secondly, the power of the police to enter by force, if necessary, and to
make a search in any dwelling house or other building (which would include a
church or temple) where they have reason to believe that a meeting of an
unlawful society is being held or books and records and fact of such society
are kept. The police have power to arrest any person and seize all things that
belong to an unlawful Society.

The Registrar has additional power to dissolve a society under Section
13(1) of the Societies Act, including if the Registrar is satisfied:-

“(i) that the registration was effected as the result of a fraud
or a mistake or misrepresentation in any material
particular;

(ii) that the society is likely to be used for unlawful purposes
or for purposes prejudicial to or incompatible with peace,
welfare, good order or morality in Malaysia;

(iii) that the society is pursuing objects other than the objects
with which the society is registered;

(iv) that the society has willfully contravened any provision
of this Act or of any regulation made thereunder or of
any of its rules or that any members of the society have
habitually contravened the provision of section 4(1) of
the Sedition Act, 1948 by any acts or utterances to which
Section 3(1) (f) of that Act applies:

(v) that the society has ceased to exist;
(vi) that the society has failed to comply with an order made

by him under Section 13A;
(vii) that the society has failed to comply with the provisions

of Section 2A;
(viii)that the society has contravened the provisions of Section

52; or
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(ix) that the society has failed to comply with the notice served
by him under Sub-section (1) of Section 16.”

Finally, it is essential to refer to the consequences of cancellation of
registration of a registered society for whatever reason, whether by the Minister
or by the Registrar. Section 17 provides that in such event :
(a) the property of the society shall forthwith rest in the Official Assignee;
(b) the Official Assignee shall proceed to wind up the affairs of the society,

and after settling all debts and liabilities of the society, shall pay the surplus
assets, if any for the Society to:-
(i) the Consolidated Fund, or
(ii) members of the Society;

(c) for the purposes of winding up the affairs of the society, the Official
Assignee shall have all the powers in relation to bankruptcy of debtors
and the winding-up of companies.

Upon the cancellation of registration of a registered society, the society
shall be deemed unlawful, and any office bearer who continues with its
management shall commit an offence under Section 42. Likewise, any member
who continues to act as a member of such society or attends a meeting shall be
guilty of an offence under Section 43.

That the principal mischief that the Society Ordinance 1949 and the
Society Act, 1966 were endeavouring to remedy was the threat to law and
order at the time Emergency was declared in Malaya in 1949 because of the
communist insurgency and problems posed by Chinese gangsters and secret
societies can be appreciated if one considers Sections 52, 57 and 58 of the Act.
Section 52 “provides that every society which uses a triad ritual, that is “any
ritual commonly used by Triad Societies” is unlawful. Section 57(2) provides
that in any prosecution under the Act, the Court may refer to 4 named books
on Triad Societies. Finally, the identities of informers are protected under Section
58. None of these matters have even a remote connection to worship by
members of any religion!

One just cannot dismiss out of hand the possibility that the Registrar will
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not exercise his awesome powers under the Societies Act. The statistics publicly
available are alarming. They include the following facts:-
(i) in 1993, 644 societies were struck off the register;
(ii) in 1996, 59,000 of societies faced de-registration;
(iii) in 1999, 1158 societies were de-registered;
(iv) in 2001, 16,496 societies faced de-registration

Press Statements attributed to the Deputy Home Minister in 1996 that it
is extremely difficult to revive a society once it is struck-off and in 2001 that
there were many cases of “internal squabbles among the societies which
has led to deregistration” should also cause concern to anyone who wishes
to have their organization registered under the Act.

The Act does not deal with the position of a registered society which has
been dissolved or its registration cancelled which thereafter wishes to regularize
its affairs by applying to become “legal” again. The Act does not seem to
confer the Registrar with express power to revive a “dead” society.  Hence,
Parliament’s intention seems to be that once a registered society is dissolved,
that is the end of life for that society, and its affairs have to be wound-up in the
manner set out in Section 17 of the Act and summarized above.

In the worst case scenario if some of the statutory powers are exercised
by the Registrar against a religious group after it is registered, the following
Orders may be made by the Registrar against that group which would have the
effect of :-
(i) its Constitution being amended;
(ii) accounts being questioned;
(iii) complaints being investigated;
(iv) disputes to be resolved within a specified period to the “satisfaction of

the Registrar”;
(v) its place of worship raided, and documents and records taken away;
(vi) its registration as society cancelled;
(vii) its affairs wound-up;
(viii) its assets distributed to the Consolidated Fund; and
(ix) the religious group not permitted to re-register or revive itself.
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The dangers, perils and risks attendant upon such registration become
clear when it is stated in stark terms as in the above paragraph of the way in
which the powers given to the Registrar under the Societies Act may be
exercised against a religious group after it has been registered as a society.

A review of the Societies Act as a whole will indicate the nature, scale,
degree and extent of the control that the Registrar of Societies can exercise
over a society that is registered with him. The Registrar is given awesome
powers17 under the Act to interfere in the internal affairs of a society; whether
and how he exercises such power is not the question. The relevant question is
the fact of his statutory power which he can exercise at all times over any
registered society. He also has wide powers to dissolve a society. It must be
remembered that two of the expressed rights of a religious group under Article
11(3) of the Federal Constitution are:-

“(a) to manage its own religious affairs;
  (b)   to establish and maintain institutions for religious or charitable

purposes.”

The great power of the Registrar, which he can exercise at any time
under the Societies Act, would render the right of a religious group to manage
its own affairs “illusory” and “ineffective”. Equally, a religious group’s right
to maintain a religious institution would be rendered ‘ineffective’ and illusory if
the Registrar was to exercise any of his statutory powers. Thus, according to
the Nordin Salleh test, a religious group’s fundamental liberties under Article
11(3) would be directly affected or its inevitable effect would be to make their
exercise “ineffective or illusory”. Finally, the Registrar’s right to cancel
registration or dissolve a registered society would destroy or nullify completely
a religious group’s rights under Article 11(3).

17.The Societies Act has over the years been the subject of vigorous criticism for the awesome
powers that are conferred on the regulatory authorities. In 1981, the Government presented a
Bill to amend the Societies Act, 1966 by giving more power to the regulatory authorities, which
resulted in a broad coalition of organisations, including the Malaysian Bar, opposing the
amendments. In April 1981 a large group of Malaysian lawyers marched to Parliament to
oppose the Bill and to present a Memorandum to Members of Parliament, which led to the
prosecution of 42 of them: See PP v. Louis Cheah & Others [1984] 2 MLJ 225.
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Accordingly, in my opinion18 a “religious group” within the meaning of
Article 11(3) of the Federal Constitution is not legally required to register itself
under the Societies Act(or for that matter under any other written law) on the
sole ground that such registration may result in the Registrar of Societies(or
other regulatory authority) exercising statutory(or other) power which would
have the effect of destroying or nullifying Article 11(3) fundamental rights or at
least making their exercise “ineffective” or “illusory”. Thus, there is no legal
compulsion for a religious group to so register.

Property Rights
It would be recalled that Article 11(3)(c)of the Federal Constitution provides
that every religious group has the right “to acquire and own property and hold
and administer it in accordance with law.” All that the words “accordance with
law” means is that when owing property, whether movable or immovable,
religious groups must act in conformity with the relevant law of property of the
land, and are not be treated differently, specially or separately from other
Malaysians. Thus, if a religious group were to own a motor vehicle it must be
registered with RIMV, must have insurance cover and the vehicle must at all
times be driven by one who is in possession of a valid driving license. Turning
to immovable property, one would have to consider the provisions of the
National Land Code, 1965 (“NLC”). Section 43 of the NLC identifies the
persons and bodies to whom land may be disposed to. They are:-
(a) natural persons other than minors;
(b) corporation having power under their constitution to hold land;
(c) sovereigns and governments; and
(d) bodies expressly empowered to hold land under any other written law.

A religious group does not have to become a body corporate solely for the
purpose of ownership of property in Malaysia because others (whether

18 Lee Min Choon, reached the same conclusion in his monograph “Freedom of Religion  in
Malaysia” [1999 Edition] at Pages 61-2. Min Choon is the foremost specialist in Malaysia on
the  law relating to freedom of religion, and acted as counsel for Jamaluddin in the landmark case
of Minister for Home Affairs v. Jamaluddin [1989] 1 MLJ 418 [SC]. Likewise, the views of a
group of lawyers given in a 2004 publication by Kairos Research Centre, entitled “Doing the
Right Thing: A Practical Guide on Legal Matters for Churches in Malaysia”.
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individuals or bodies) can hold such property in trust for the religious group.
Thus, by virtue of Section 344 of the NLC any land may be vested in or created
in favour “ of any person or body ‘as trustee’, or two or more persons or
bodies ‘as trustees’”. Additionally, both the beneficiary and the trustee can
apply to the Registrar of Titles to enter a Trust Caveat against the title of any
trust land: see Sections 332 and 333 of the NLC.

The expression “….in accordance with law” in Article 11 (3) (c) may
also mean that the qualified rights to property which every person enjoys under
Article 13 (1) and (2) of the Federal Constitution, that is, that such property
may be acquired in accordance with compulsory acquisition laws and subject
to adequate compensation also applies to a religious group in the event that its
property is so acquired. In other words, property belonging to a religious group
may not be beyond compulsory acquisition with adequate compensation.

Although it is not mandatory or compulsory in law for religious groups to
register with any authority, anecdotal evidence suggests that some have body
corporate status under specific Acts of Parliament, some have registered under
the Societies Act, some have incorporated under the Registrar of Companies
while some have registered as charitable trusts with the Attorney General
under the Trustee (Incorporation) Act, 1952. The law does not prohibit such
registration or incorporation. They are therefore free to arrange their affairs in
any way they choose. What is significant is that it is not legally compulsory to
so register or incorporate. Further, religious groups can enjoy property rights
as individuals or partnerships. Indeed, the entire range of institutional mechanisms
available under Malaysian law for the enjoyment of property rights can be
utilized by religious groups. However, in the exercise of pure religious rights,
no registration is legally required by reason of the broad constitutional protection
under Article 11(1) and (3).
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Remedies for Dismissal: The Common Law and Statutory
Law Approach with Reference to Selected Countries

by

Ashgar Ali Ali Mohamed*

1. Introduction

Security of tenure in employment is so important that the courts in Malaysia
have equated it to a ‘property right’1. Furthermore, the courts have given

a liberal interpretation to the phrase ‘right to life’ in Article 5(1) and Article
8(1) of the Federal Constitution to include a ‘right to livelihood’2. Unfortunately,
this right has now been lost by the decision of the Federal Court in Pihak
Berkuasa Negeri Sabah v Sugumar Balakrishnan3, which had adopted a
literal and narrow interpretation to above  provisions. This illustrates the
importance in the security of tenure in employment, a message that the courts
have tried to put through in dealing with a worker’s right in the continuation of
his employment.

The importance of job security can be seen from the fact that remedies
for its encroachment can be enforced whether through the common law tort of
wrongful dismissal or the statutory provision against unfair or unjustifiable
dismissal. This article will focus on the above two concepts of dismissal, and
more importantly, their remedies, as these are the only modes of enforcing
workers security of tenure in employment. The writer will make reference to
the law and practice in selected jurisdictions such as England, Canada, Australia,

*Advocate And Solicitor, LL.B(Hons); MCL (IIUM); LL.M (Hons) (NZ); PhD (Business
Law)
1 See, for example Hong Leong Equipment Sdn. Bhd. v Liew Fook Chuan and Anor. [1996] 1
MLJ 481, 509-510 (CA); Ang Beng Teik v Pan Global Textile Bhd., Penang [1996] 4 CLJ 313,
323 (CA); Malayan Banking Bhd. v Mohd Bahari bin Mohd Jamli @ Mohd Jamal (unreported)
(O.M. No. R1-25-134-94 (High Court Kuala Lumpur) (Abdul Kadir Sulaiman J.).
2 See, for example R. Rama Chandran v The Industrial Court of Malaysia and Anor. [1997] 1
MLJ 145, 190 (FC); Hong Leong Equipment Sdn. Bhd. v Liew Fook Chuan Ibid.; Tan Tek Seng
v Suruhanjaya Perkhidmatan Pendidikan and Anor. [1996] 2 CLJ 771 (CA); and Harris Solid
State (M) Sdn. Bhd. and Anor v Bruno Gentil Pereira and Ors. [1996] 4 CLJ 747 (CA).
3 [2002] 4 CLJ 105 (FC).
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New Zealand and Malaysia. The inclusion and discussion of the law and practice
in the above jurisdictions will provide a transparent approach of the common
law and statutory law in relation to workers ‘property right’ in employment.

This article is further intends to ponder the recent proposal by the Minister
of Human Resources and Manpower to bar those employees who earn more
than RM5000 a month from referring disputes to the Industrial Relations
Department. According to the Minister the move is intended to be one of the
several long-term solutions to reduce the number of cases handled by the
department. He added that the bar was fair because those earning above
RM5000 have the capacity to appoint lawyers and to pursue cases in the civil
courts. He further added that ‘we have been handling many cases that we
should not have handled, including those involving chief executive officers in
dispute with their companies due to retrenchments. These groups of people
should be able to appoint their own lawyers and take on their cases outside the
department’4.

Therefore, an analysis of the remedies for dismissal in this article would
explain why the proposed move by the Minister, to limit categories of workers
that may refer their representation under s.20(1) of the Industrial Relations
Act, 1967, is unfavourable to these workers.

2. The Common Law Approach of Worker’s Security of Tenure
in Employment

2.1 Common Law Tort of Wrongful Dismissal
At common law, the employer-employee relationship is contractual; the employer
may terminate the contract of employment by serving appropriate notice, as
expressed in the contract or implied reasonable notice. Wrongful dismissal
occurs when the employee is dismissed without notice or with inadequate
notice5. The rationale of giving notice is to offer the affected party time, either

4 ‘Move to reduce IRD backlog’ New Straits Times, 26 August 2004, at p. 6.
5 The Common law wrongful dismissal arises when the employer breach the contract by failing
to give the dismissed employee appropriate notice, expressed or implied. See, for example
Wallace v United Grain Growers Ltd. (1998) 152 D.L.R. (4th) 1, 39 (SC) (Canada).
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to search for alternative employment or for the replacement of an employee,
respectively6. The parties, when entering into the contract of employment,
may have agreed on the requirement of notice of termination of the contract.

Therefore, once notice is properly communicated, the employer is free to
dismiss the employee on any ground with no obligation to reveal the reason for
the dismissal7. The employer may rely on any reasons for dismissal discovered
subsequent to the dismissal, whenever there is impending litigation8. The remedy
for wrongful dismissal does not include aggravated damages, which is quasi-
punitive in nature9 nor does it include exemplary or punitive damages.
Furthermore, no damages can be recovered for mental distress following from
the manner of the dismissal, or for injured feelings, as it would be punitive in
nature10.

6 See, for example, Morrison v Abernethy School Board (1876) 3 Sess Cas R. 945, 950; Matthews
v Coles Myes Ltd. (1993) 47 I.R. 229; Grout v Gunnedah Shire Council [1995] 125 A.L.R. 335,
364.
7 If an employer gives a week’s pay in lieu of notice and dismisses the worker summarily, this
will discharge the employer’s obligation. However, if the workers are neither given due notice or
paid in lieu of notice, they have an action for wrongful dismissal, unless there was just cause for
the dismissal. In Re African Association Ltd. and Allen [1910] 1 K.B. 396, 400, the contract of
employment for a term of two years provided that the employers might at any time at their
absolute discretion terminate the engagement at any earlier date than specified. This according to
Bray J. ‘that seems to me to give an option in favour of the employers, which option can,
however, only be exercised by them on the usual and implied term of giving reasonable notice of
their intention to exercise it’. See, also Ridge v Baldwin [1964] A.C. 40, 65; Vasudevan Pillai v
Singapore City Council [1968] 1 W.L.R. 1278, 1284; Malloch v Aberdeen Corp. [1971] 1 W.L.R.
1578, 1581 (HL); Fung Keong Rubber Manufacturing (M) Sdn. Bhd. v Lee Eng Kiat & Anor.
[1981] 1 MLJ 238.
8 In Cyril Leonard and Co. v Simo Securities Trust Ltd. [1971] 3 All .R. 1313, 1321, Sachs L.J.
stated that where ‘an employee has in fact been guilty of uncondoned misconduct so grave that
it justifies instant dismissal, the employer can rely on that misconduct in defence of any action
for wrongful dismissal even if at the date of the dismissal the action was not known to him’.
9 See, for example, United Kingdom’s Law Commission Report ‘Aggravated, Exemplary and
Restitution Damages (1993) Consultation Paper No 132 para 3.29 where it was stated:
‘Aggravated damages…serve to increase the damages that could otherwise be awarded, and they
increase award because of the defendant’s conduct. This looks like punishment’.
10 See, for example, the benchmark case of Addis v Gramophone Company Ltd. [1909] A.C. 488,
491 (HL).
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2.2 Notice of Termination of the Contract of Employment
(i) The binding effect of an agreed length of notice of termination
Coming back to the requirement of notice for termination of the contract of
employment, the agreed length of the notice provision in the contract binds the
parties. In these circumstances, a term requiring reasonable notice will not be
implied. Whether the contract was read and explained to the employee, or
whether there was an implied term that continued employment would afford
greater notice other than originally agreed, is immaterial. Failure to comply
with the express provision may give rise to a claim for damages representing
the period of notice agreed and not served on the other party. It is a pre-
estimate of damages payable if the contract is unduly broken and the party
affected is not bound to give credit for any actual or imputed earning – there is
no duty to mitigate loss11.

In fact, a worker exposed to the ‘harsh termination provision’ cannot be
relieved by equity on such grounds as inequality of bargaining power, absence
of consensus ad idem, unconsciounability, and change of circumstances
removing the substructure12. By way of illustration reference may be made to
the Canadian case of Wallace v Toronto-Dominion Bank13. In this case, the
plaintiff began his career with the defendant as a Systems Research Analyst in
1970. He was initially given a probationary period of three months. Before the
probationary term ended, at the request of the Bank, he was transferred to the
Inspection Department. He was subsequently made a permanent employee of
the Bank with an increase in salary. The contract of employment provided that
either party could terminate the contract by giving four weeks notice. However,
if the employer initiated the termination of the contract, he would be bound to

11 See, for example, Hartley v Harman (1840) 11 Ad.E. 798; 113 E.R. 617; French v Brookes
(1830) 6 Bing. 354; 130 E.R. 1316; Fewings v Tisdal (1847) 1 Exch. 295; 154 E.R. 125;
Goodman v Pocock (1850) 15 Q.B. 576; 117 E.R. 577; Rex Steward Jefferies Parker Ginsberg
Ltd.v Parker [1988] I.R.L.R. 483 (CA); Abrahams v Performing Right Society Ltd. [1995]
I.C.R. 1028 (CA).
12 In O’Connor v Hart [1985] 1 N.Z.L.R. 159, 166, the Privy Council hearing appeal from the
Court of Appeal of New Zealand, observed that: ‘equity will relieve a party from a contract
which he has been induced to make as a result of victimisation. Equity will not relieve a party
from a contract on the ground only that there is contractual imbalance not amounting to
unconscionable dealing’.
13 (1983) 145 D.L.R. (3d) 431 (Ont.CA).
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pay all the salary owed for time already worked plus salary for an additional
four weeks.

After four years of satisfactory performance the plaintiff was transferred,
at his request, to the General Banking Stream. He underwent training, which
the employer expected to take a period of 12-18 months, but the plaintiff took
24 months to complete the training. Although the longer period for completion
was beyond his control, this was to the bank’s dissatisfaction. Upon completion,
he was assigned as Assistant Manager in one of the branches, with the original
provision on notice being preserved in the contract of employment. His salary
was at a rate higher than normal for someone in his position because he had
carried over his rate from his previous position.

As his performance was deemed to be unsatisfactory, he was
constructively dismissed in 1978. The trial court upheld the constructive dismissal,
but disapproved of the express provision on notice in the contract of employment,
and held that, under the circumstances, he was entitled to 12 month’s notice.
On appeal, the Court of Appeal upheld the finding of constructive dismissal by
the lower court, but, by a majority, held that the employment contract was still
binding, entitling the plaintiff to only four week’s notice. Robins JA, for the
majority, noted that the inequality of bargaining power inherent in the employment
hiring context would not, by itself, be enough to render such harsh notice
provisions unenforceable. According to His Lordship, the terms relating to notice
to terminate the contract ‘were not hidden in a maze of fine print but were set
forth clearly and understandably on the evidence’. He further added that there
was no ‘attempt to take advantage of the plaintiff or to exert influence over
him so as to procure a contract that otherwise would not have been made, and
nothing that transpired can be treated as being oppression of him or as
constituting the type of coercion that may vitiate consent’14.

In the above case, although the contract of employment between the
parties lasted approximately eight years, the Court upheld the express provision
on notice, which stipulated four weeks notice to end the relationship. Based on
the above case, it is quite clear that, at common law, an express term on notice

14 Ibid., at p. 450.
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will be effective, regardless of any unfavourable circumstances, simply because
it was agreed at the very beginning and the terms formed the essence of a
contract.

It may, however, be argued that the express provision on notice might
have been reasonable in the early stages of employment, but after a substantial
period of employment, coupled with an increase in responsibilities after
promotion, such a clause appears to be rather harsh and unfair. In light of the
earlier mentioned case, where there is an express term on notice of termination,
very rarely, if at all, will equity intervene to circumvent the agreed term.

(ii) Reasonable notice of termination
In the absence of an express provision, the period of notice will be determined
either by the custom of the trade or industry or what is reasonable in the
circumstances of the case. In the English case of Richardson v Koeford15,
Lord Denning MR noted that, ‘in the absence of express stipulation, the rule is
that every contract of service is determinable by reasonable notice’. The factors
that constitute reasonable notice are determined objectively with reference to
the facts and the surrounding circumstances of each case.

There is no formula that can be derived leading to a certain result since
the facts will vary from one case to another. Many factors are taken into
consideration and this includes, inter alia, the age of the employee, seniority in
employment, nature of the work and the availability of similar alternative
employment. The Supreme Court of Canada in Wallace v Toronto-Dominion
Bank16 added the manner of the dismissal, as another factor for computing the
period of notice. It is worthwhile reproducing the commentary by Kroft JA in
Wiebe v Central Transport Refrigeration (Man.) Ltd.17 - a Canadian case:

‘…The determination of reasonable notice is a question with which
lawyers and judges often grapple. Yet, there seems to be no single
approach or philosophy, which has met with general acceptance
or satisfaction. The most that can be said with any degree of

15 [1969] 3 All E.R. 1264 (CA).
16 (1983) 145 D.L.R. (3d) 431 (Ont.CA).
17 [1994] 6 W.W.R. 305, 315 (Man.CA).
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certainty is that the ‘pigeon-hole’ or ‘catalogue method’ is not the
answer. The endeavour of going through a list of similar fact
categories with dollar value attached in order to find the items
best fits, is endless, arbitrary and of little value…’

In another Canadian case, Bardal v Globe and Mail Ltd.18, McRuer CJ
observed that:

‘…There could be no catalogue laid down as to what was
reasonable notice in particular classes of cases. The
reasonableness of the notice must be decided with reference to
each particular case having regards to the character of the
employment, the length of service, the age of the servant and the
availability of similar employment, having regards to experience,
training and qualification of the servant…’

Nevertheless, the following are some of the important factors that have been
considered by the courts in common law jurisdictions in computing reasonable
notice:

(a) Age of the worker: Generally, permanent employment does not imply a
contractual right to a freehold tenure of the post or employment for life19.
In the absence of grounds justifying early termination of the contract of
employment, the employee is subject to a compulsory retirement age,
ranging between 55 and 65 years20. Senior employees who have been
dismissed may have difficulty in finding alternative employment. If an

18 (1960) 24 D.L.R. (2d) 140, 145. See also Speakman v City of Calgary [1908] 9 W.L.R. 264,
265; Whelan v Waitaki Meats [1991] 2 N.Z.L.R. 74, 80.
19 In the absence of the clearest language in contracts of employment offering lifelong employment,
the law would be slow to hold that a ‘servant’ is bound to give lifelong service or a ‘master’ to
offer lifelong employment. See, for example McClelland v Northern Ireland General Health
Services Board [1957] 2 All E.R. 129, 133 and 135 (HL); Salt v Power Plant Co. Ltd. [1936] 3
All E.R. 322.
20 Many reasons has been forwarded to explain the compulsory retirement age such as ageing
which affects physical capacity of the workers, senior workers tend to be overpaid, human
capital where younger employees will have a longer term potential than older employees, to
mention but a few.
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employee is dismissed from age 45 years onwards, he will certainly find
difficulty in seeking other employment for it is generally accepted that the
productivity of an employee reduces as his age increases. This statement
may be qualified against those engaged in their professional capacities,
who may find little effect from the increase in their age.

(b) Length of loyal service: Long-term employment carries weight in the
assessment of the notice period. An employee who has devoted a large
part of his working life to a particular position of employment, working his
way up through the ranks, developing expertise and knowledge in the
affairs of his employer and enjoying the rewards of his efforts, would be
placed in an extremely difficult position if suddenly released onto the labour
market. Thus, long-term employees would certainly require a longer period
of notice when they are wrongfully dismissed.

In exceptional circumstances, however, a worker with a short employment
history may equally be awarded a long period of notice. It may be
illustrative to refer to the New Zealand case of Brandt v Nixdorf
Computer Ltd.21. In this case, the termination took place at the very
onset with the plaintiff’s employment with the defendant lasting less than
two months. The Court, however, awarded the plaintiff twelve months as
reasonable notice.

The brief facts of the case are that the plaintiff had been successfully
running a computer consultancy office. He was persuaded to give up his
profession to join the defendant. He was assured of good prospects in the
defendant’s company, which he joined on the 1st June 1987, and was paid
a substantial salary. The defendant had high expectations for the plaintiff
to play an important role in the expansion of the company and it was
expected that his skill, knowledge and reputation would be of considerable
benefit to the company. He was however, summarily dismissed on the 9th

July 1987 after a series of misunderstandings. The High Court held that
the purported summary dismissal was unjustified and awarded twelve
months as reasonable notice of termination.

21 [1991] 3 N.Z.L.R. 750.
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(c) Nature and character of employment: An employee whose expertise is
gained through experience, and whose knowledge is highly specialised,
may find it extremely difficult to obtain other suitable employment. Thus
manual workers generally receive a shorter notice period than one who is
in the managerial or professional category. For example the chief executive
officer of a large corporation would be likely to have less opportunity for
similar alternative employment than a manual labourer. Therefore, the
former would be entitled to longer notice than the latter.

(d) Manner of dismissal from employment: Manner of dismissal was only
recently recognised as a factor in computing reasonable notice. It was
introduced by the Supreme Court of Canada in Wallace v United Grain
Growers Ltd.22. In this case, the Court recognised the existence of
inequality in bargaining power in an employment contract where employees
are usually the more vulnerable group. Therefore, the employer’s
prerogative of hire and fire must be qualified, and they ‘should refrain
from engaging in conduct that is unfair or is bad faith by being, for example,
untruthful, misleading or unduly insensitive’23. The Court concluded that:

‘…[W]hen termination is accompanied by acts of bad faith in the
manner of discharge, the results can be especially devastating. In
my opinion, to ensure that employees receive adequate protection,
employers ought to be held to an obligation of good faith and fair
dealing in the manner of dismissal, the breach of which will be
compensated for by adding to the length of the notice period…’

These are some of the factors, although not exhaustive, that would be considered
in computing the reasonable notice of termination. Other factors that may be
considered include the importance of the position held, the size of the worker’s
salary, what the worker had given up to come to be employed with the employer,
and economic crisis or recession.

Once the factors applicable in each particular case have been decided,
the computation of the length of notice required is a matter of discretion for

22 (1998) 152 D.L.R. (4th) 1, 31 (SCC).
23 Per Iacobucci J. Ibid., Para 98.
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which there will be different opinions. Furthermore the length of notice required
is not the sum of the period fixed for each of the relevant factors, but a single
period of time fixed with regard to all of the factors24. Therefore, case law
merely serves as an illustration and each case must be decided on its own
facts.

(iii) Length of reasonable notice
Below are reported cases where the courts, under the prescribed circumstances,
have considered a suitable reasonable notice period. The comparison provides
some assistance with respect to the general level of awards of damages for
wrongful dismissal. (Note: the particulars in the diagrams that are left blank did
not appear in the judgement of the court of that particular case).

(A) England
(1) Engaged in Managerial Position
  Profession    Age

  1.Chief Officer of Passenger Steamer25 - - 12 

  2.Newspaper Editor26 - - 6 - 12 

  3. Sub-editor27 - - 6 

  4.Chartered Engineer28 63 35 6 

  5.Cinema controller29 - - 6  

  6.Manager of a bookmaker’s credit department30 - - 3 

  7.Company director of a small firm31 - - 3 

  8. Specialist Salesman32 - - 3 

24 See, for example, Whiting v Winnipeg River Brokenhead Community Futures Development
Corp. (1998) 159 D.L.R. (4th) 18, 34 (Man. CA).
25 See, for example, Savage v British India Steam Navigation Co. Ltd. (1930) 46 T.L.R. 294.
26 See, for example, Fox-Bourne v Vernon and Co. Ltd. (1864) 10 T.L.R. 647; Grunday v Sun
Printing and Publishing Association (1916) 33 T.L.R. 77 (CA).
27 See, for example, Chamberlain v Benneth (1892) 8 T.L.R. 234. However, a journalist/editor of
a minor newspaper was awarded three months notice in Baker v Mandeville (1867) 13 T.L.R.
71; Hutton Ex Parte Allpas 1867) 17 L.T. 179; Landa v Green Berg (1908) 24 T.L.R. 44, 52 S.J.
354.
28 See, for example, Hill v C.A. Parsons Co. Ltd. [1971] 3 All E.R. 1345.
29 See, for example, Adams v Union Cinemas Ltd. [1939] 3 All E.R. 136.
30 See, for example, S.W. Strange Ltd. v Mann [1965] 1 All E.R. 1069.
31 See, for example, H.W. Smith (Cabinets) Ltd. v Brindle [1973] I.C.R. 12.
32 See, for example, Fisher v W.B. Dick and Co. Ltd. [1938] 4 All E.R. 467.
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(2) Engaged in Non-Managerial Position
  Profession    Age

  1. Traveller in Woollen Trade33 - - 1 

  12. Clerk in Telegraph Office34 - - 1 

  13. Menial Servants35 - - 1 

  14. Head gardener36 - - 1 weeks

  15. Milk carrier37 - - 1 weeks

  16. Foremen38 - - 1 weeks

(B) Canada
(1) Engaged in the Managerial Position
  Profession    Age

  General manager39 - 10 16 

  Chief Operating Officer40 -  26 21 

  Professional Engineer41 - - 12 

  Branch Manager42 - 27 12 

  Managing Editor43 - 38 21 

  Senior Officer44 61 37 24 

  Human Resources Manager45 52 8 12 

  Divisional Manager46 47 11 15 

  Sales Manager47 61 31 24 

  Regional Manager with only grade II education48 56 28 24 

  Executive 49 - - 15 

  Professional Administrator50 55 19 20 

  Accountant supervisor51 55 37 18 

  Supervisor of Human Resources, Shipping,

  Warehousing and quality assurance52 54 34 18 

33 See, for example, Parker v Ibbetson (1858) C.B. (NS) 346.
34 See, for example, Vibert v Eastern Telegraph Co. (1883) Cab. & El. 17.
35 See, for example, Pearch v Lansdowne (1893) 69 L.T. 316.
36 See, for example, Nowlan v Ablett (1835) 2 Cr.M.& R. 54.
37 See, for example, Evans v Ware [1892] 3 Ch.D. 502; Wilson v Ucelli (1929) 45 T.L.R. 395.
38 See, for example, Evans v Roe (1872) 7 C.P. 138.
39 See, for example, Anderson v Haakon Industries (Canada) Ltd. (1988) 48 D.L.R. (4th) 235.
40 See, for example, Douglas v Sandwell and Co. Ltd.(1977) 81 D.L.R. (3d) 508.
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(2) Engaged in Non Managerial Position
  Profession     Age

  Store Assistant53 - 10 9

  Laundryman54 56 40 6 

  Salesman55 56 36 12 

  Commission salesman56 39 10 6 

  Supervisor57 56 31 14 

  Mutual Funds Administrator58 50 12 9 

(C) Australia
  Profession     Age

  Senior Executive59 59 30 12 

  Executive (assured employment for at least 10 years)60 59 2 12 

  General Manager61 - 14 3 

41 See, for example, Woodlock v Novacorp International (1990) 72 D.L.R. (4th) 347.
42 See, for example, Duncan v Cockshutt Farm Equipment Ltd. [1956] 19 W.W.R. 554 (Man.
QB).
43 See, for example, Stevens v Globe and Mail et.al. (1992) 86 D.L.R. (4th) 204.
44 See, for example, Sorel v Tomenson Saunders Whitehead et.al.(1987) 39 D.L.R (4th) 460. See
lso Suttie v Metro Transit Operating Co. (1985) 28 D.L.R. (4th) 36.
45 See, for example, Spooner v Ridley Terminals Inc.[1992] 2 W.W.R. 30.
46 See, for example, David Raynor Landry v Canadian Forest Products Ltd. [1992] 5 W.W.R. 81.
47 See, for example, Philip Leonard Graceffo v Alitalia [1995] 2 W.W.R. 351.
48 See, for example, Chorny v Freightliner of Canada Ltd. [1995] 4 W.W.R. 706.
49 See, for example, Carey v F. Drexel Ltd. [1974] 4 W.W.R. 492.
50 See, for example, Ossie Sylvester v R. in Right of British Columbia [1995] 6 W.W.R. 537.
51 See, for example, Hughes v Crown Cork and Seal Canada Inc.[1994] 7 W.W.R. 534.
52 See, for example, Girling v Crown Cork and Seal Canada Inc. (1994) 106 D.L.R. (4th) 747.
53 See, for example, Meriless v Sears Canada Inc.(1988) 49 D.L.R. (4th) 453.
54 See, for example, Wright v Board of Calgory Hospital [1971] 1 W.W.R. 532.
55 See, for example, McHugh v City Motors (Nfld) Ltd. (1989) 58 D.L.R. (4th.) 753.
56 See, for example, Laudence Dash v Hudson Bay Co. [1995] 5 W.W.R. 501.
57 See, for example, Naster Shuya v Azon Canada Inc.[1995] 8 W.W.R. 156.
58 See, for example, Laila Datardina v Royal Trust Corp. of Canada [1995] 6 W.W.R. 531.
59 See, for example, Burton v Litton Business System Pty. Ltd. [1977] 16 S.A.S.R. 162.
60 See, for example, Quinn v Jack Chia (Australia) Ltd. [1992] 1 V.R. 567.
61 See, for example, Brookton Holdings Pty. Ltd. No. V and Ors. v Kara Kar Holdings Pty. Ltd.
and Anor. (1994) 57 I.R. 288.
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(D) New Zealand
  Profession     Age

  General Manager62 57 29 12 

  Senior Executive Director (reporting to Foreign

  Directors in New York)63 46 21 18 

  Managing Director64 - 8 12 

  Consultant65 49 2 month 12 

  A middle Manager66 51 12 ½ 6 

(E) Malaysia
  Profession    Age

  Production Manager @ Factory Chemist67 - 2 ½ 3 

  Secretary of Local Council68 - 19 6 

  Process Technician69 - 13 3 

  Chief Clerk70 - 5 – 8 3 

  Legal Clark71 - 9 months 3 

62 See, for example, Whelan v Waitaki Meat Ltd. [1991] 2 N.Z.L.R. 74.
63 See, for example, Ogilvy and Mather (New Zealand) Ltd. v Martyn Gregory Turner [1993] 2
E.R.N.Z. 799 (CA).
64 See, for example, North Island Wholesale Groceries Ltd.v Hewin [1982] 2 N.Z.L.R. 176.
65 See, for example, Brandt v Nixdorf Computer Ltd. [1991] 3 N.Z.L.R. 750.
66 See, for example, Stuart v Armourguard Security Ltd; Stuart v Farmer [1996] 1 N.Z.L.R. 484.
67 See, for example, K.V. Pillai v Power Foam Rubber Production (MFG) Co. Ltd. (1963) 29
MLJ 268 (HC).
68 See, for example, Quek Chek Yen v Majlis Daerah Kulai [1986] 2 MLJ 290 (SC).
69 See, for example, Subramanian v Esso Malaysia Bhd. [1990] 3 MLJ 118. In the above case,
the claimant was detained under the Emergency (Public Order and Prevention of Crime) Ordinance
1969 for two years. The employer terminated the contract on grounds of frustration. The High
Court held that the inability to report for duty was not self imposed and that the purported
termination by the employer was wrong. The claimant was awarded three months pay in lieu as
reasonable notice. Compare with the recent High Court decision in Sathiaval a/l Maruthamuthu
v Shell Malaysia Trading Sdn. Bhd. [1998] 1 MLJ 740 where the facts were identical and the
High Court held that the detention had itself frustrated the contract.
70 See, for example, D’Cruz v Seafield Amalgamated Rubber Co. Ltd. [1963] MLJ 154.
71 See, for example, Abdul Majid Hj. Nazardin and Ors. v Paari Perumal [2002] 3 CLJ 133
(CA); [2000] 4 CLJ 127 (HC).
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(iv) Circumstances where the requirement of notice of termination may
be waived

At common law, an employer may dismiss a worker from employment without
notice when the employee has committed gross misconduct, such as immorality
at the work place, insolence and insubordination, criminal conduct, or any conduct
inconsistent with the relationship of an employer-employee. The conduct that
justifies summary dismissal must, however, be so serious that it entitles the
injured or innocent party to terminate the contract and that the continuation of
the employment would not be consistent with a proper relationship between
the parties. On deciding whether the conduct justifies summary dismissal, the
courts will generally have regard to: (i) the nature and degree of the alleged
misbehaviour; (ii) its significance in relation to the employer and to the position
held by the employee; (iii) its effect on the confidential relationship between
them as against the severe consequence of dismissal; and (iv) the misbehaviour
must be such that it goes to the heart or root of the contract between the
parties72.

Thus, to justify a summary or instant dismissal as opposed to a dismissal
on notice, expressed or implied, it must be shown that the worker has been
guilty of serious misconduct, of such gravity as to render the further continuation
of the employment relationship impossible73. The burden of proving misconduct
justifying summary dismissal lies with the employer, who has to establish such
conduct on the balance of probabilities.

3. Specific Performance of a Contract of Employment
When the employer breaches the employment contract, the requirement of
mutual obligations of confidence and trust that is supposed to exist between
the parties are thereby infringed and, as a result, the remedy of specific

72 See for example, Sinclair v Neighbour [1967] 2 Q.B. 279.
73 Following are some examples of instances which may justify instant dismissal; (a) failure to
satisfy the duties in a justifiable manner; (b) conduct incompatible with his duties or prejudicial
to the employer’s business; (c) wilful disobedience of the employer’s order in a matter of
substance; and (d) misconduct inconsistent with the fulfilment of the express or implied conditions
of service.
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performance becomes somewhat impracticable. The common law courts are
usually reluctant to grant an equitable remedy by way of specific performance
for various reasons. This includes, inter alia, the fact that contracts of
employment are personal74, they involve mutual obligations of confidence and
trust75, and the effect would likely be seen as imposing ‘forced labour’ and
reminiscent of serfdom76. Furthermore the enforcement of the remedy would
be considered a futile exercise77. As noted earlier, at common law workers do
not have security of tenure and in the event of wrongful dismissal, damages
are, by far, the sole remedy available. Since contracts of employment are
personal in nature, the courts are fully aware of the impracticability of an order
of specific performance against someone who is unwilling to maintain a
continuous relationship, and will therefore not make such an order.

74 See, for example, Philp v Expo 86 Corp. (1988) 45 D.L.R. (4th) 449, 459-460 where Lambert
L.A. noted that: ‘the courts will not normally enforce a contract of employment by an order for
specific performance. It is not consistent with our respect for human dignity and freedom of
choice to enforce an employment relationship against the wishes of one of the parties’. This is
a matter of public policy, which states that it would be improper to compel a person to serve
another against his will, as this would unduly interfere with personal liberty.
75 The close personal relationship between the parties implies that the parties should have a
relationship of mutual confidence, common endeavour and reciprocal obligations. If one of the
parties lacks good faith, honesty, integrity or loyalty, then forcing either to serve or employ is
likely to lead to a catastrophic relationship. In G.H.Giles and Co. Ltd. v Morris [1972] All E.R.
960, 969-970, Megarry J. stated: ‘The reason why the court is reluctant to decree specific
performance of a contract for personal service (and I regard it as a strong reluctance rather than
a rule) are, I think, more complex and more firmly bottomed on human nature. If a singer
contracts to sing, there could no doubt be proceedings for committal if, ordered to sing, the singer
remained obstinately dumb. But if instead the singer sang flat, or sharp, or too fast, or too
slowly, or too loudly, or too quietly, or restored to a dozen of the manifestations of temperament
traditionally associated with some singers, the threat of committal would reveal itself as a most
unsatisfactory weapon; for who could say whether the imperfections of performance were
natural or self-induced? To make an order with such possibilities of evasion would be vain; and
so the order will not be made’.
76 In De Francesco v Barnum (1890) 45 Ch.D. 430, 438, Fry J. stated that: ‘I should be very
unwilling to extend decisions the effect of which is to compel persons who are not desirous of
maintaining continuous personal relations with one another to continue those personal relations.
I have a strong impression and a strong feeling that it is not in the interest of mankind that the
rule of specific performance should be extended to such cases. I think the Courts are bound to be
jealous, least they should turn contracts of service into contracts of slavery; and therefore,
speaking for myself, I should lean against the extension of the doctrine of specific performance
and injunction in such a manner’.
77 See, for example, Medcraft v Federated Engine Drivers and Firemen’s Association of Australia
(1984) 8 I.R. 211, 220.
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While the common law courts are generally reluctant to grant specific
performance in cases of personal contract, it must be stated that, apart from in
Malaysia, there is no rule that such contracts cannot be specifically enforced.
In Malaysia, section 20(1)(b) of the Specific Relief Act 1950, provides that a
contract cannot be specifically enforced where ‘a contract... is so dependent
on the personal qualifications or volition of the parties ... that the courts cannot
enforce specific performance of its material terms’. The illustrations to the
above section provide that ‘A contract to render personal service to B or a
contract to employ B on a personal service cannot be specifically enforced’. It
must be noted that although the illustration is not part of the section, it is very
helpful in the application of the statute and therefore, it is relevant and useful
for the interpretation of the statute78.

In other common law jurisdictions, the question of whether or not to award
specific performance of contracts of service is not a matter of right for the
party seeking relief but is at the discretion of the court, which is guided by
established principles, rather than by intuition. Each case is to be decided on its
own facts and only when such an order, if given, would result in an unworkable
relationship, or when the inconvenience or mischief in decreeing specific
performance would greatly outweigh the advantages, that specific performance
will be declined. Megarry J. in CH Giles and Co. Ltd. v Morris 79 - an English
case, observed that;

‘…But I do not think that it should be assumed that as soon as
any element of personal service or continuous service can be
discerned in a contract the court will, without more, refuse specific
performance. Of course, a requirement for the continuous
performance of services has the disadvantage that repeated
breaches may endanger repeated application to the court for
enforcement. But so many injunctions; and the prospects of
repetition, although an important consideration, ought not to be
allowed to negate a right. As is so often the case in equity, the

78 As aptly noted by Lord Shaw in Mohamed Syedol Ariffin v Yeoh Ooi Gark (1916) 1 M.C. 165,
169 (PC) ‘the great usefulness of the illustration, which have, although not part of the section,
been expressly furnished by the legislature as helpful in the working and application of the
statute, should not be thus impaired’.
79 Supra at note 75, at p. 70.
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matter is one of balance of advantage and disadvantage in relation
to the particular obligations in question; and the fact that the
balance will usually lie on one side does not turn this probability
into a rule…’

Specific performance of a contract of employment has been awarded in two
situations, and may be broadly examined under following headings:

(1) Mutuality of obligation not infringed
This is where the mutual confidence between the parties is still in existence,
such that there still exists the loyalty, trust and confidence for the employment
to continue effectively. The existence, or otherwise, of mutual confidence is
examined from the surrounding circumstances, such as nature of the work, the
people with whom the work must be done, past history of employment, and the
direct relationship of the employee with the employer, or with other employees.
Any allegation that such an obligation is non-existent must be established on
genuine grounds, and not based on mere assertion. For instance, in Hill v CA
Parsons and Co. Ltd.80, the plaintiff aged 63, had been an employee of the
defendant’s organisation for 35 years. As a result of his failure to join a trade
union, and under pressure from the union, the defendant purported to terminate
the plaintiff’s contract of employment with one month’s notice. An order was
made to compel the defendant to continue to employ the plaintiff as the
confidence between the parties was still intact and that the dismissal was the
result of union pressure.

(2) Execution of Service Agreement.
Where the parties have entered into a contract of employment, which lays
down the procedure for dismissal, a purported dismissal in defiance of the
agreed procedure would be nullified. For example, where there is a collective
agreement or individual contracts laying down a certain procedure to be complied
with prior to the termination of the contract, a failure to observe the procedure
may render the dismissal ineffective. Therefore, an order of specific
performance might be granted to compel the employer to retain the employee

80 [1973] 3 All E. R. 1345.
81 See, for example, Irani v Southampton and West Hampshire Health Authority [1985] I.C.R.
590. See also Robb v Hammersmith and Fulham London Borough Council [1991] I.C.R. 514.
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until that procedure has been properly complied with81. As noted by Lord Cairn
LC in Doherty v Allmen82 - an English case:

‘…If parties, for valuable consideration, with their eyes open,
contract that a particular thing shall not be done, all that a Court
of Equity has to do is to say, by way of injunction, that which the
parties have already said by way of covenant, that the thing shall
not be done; and in such case the injunction does nothing more
than give the sanction of the process of the Court to that which
already is the contract between the parties. It is not then a question
of the balance of convenience or inconvenience, by the Court, of
the negative bargain which the parties have made, with their eyes
open, between themselves…’

For example, in GH Giles and Co. Ltd. v Morris and Ors 83- an English case,
there was an agreement dated the 6th November 1970, which contained terms
and conditions, one of which specified that the defendants would ensure that
the plaintiff be appointed under a service agreement as Managing Director of
Invincible Policies Ltd, for a term of five years. However, due to disagreements
prevailing among the defendants, the plaintiff was not appointed to the above
position, which led the plaintiff to file a writ in court, claiming for the specific
performance of the contract.

The defendants initially consented to the specific performance order before
a Master. However, they failed to honour the order because the plaintiff lacked
appropriate experience in the field of insurance and the earlier order of the
Master had been procured due to improper advice. A committal order was
made for the disobedience of the order of the Master. It was held that although
the court would not usually decree specific performance of a contract for
personal service, all that the decree required in the present case was the
procuring of a single act, i.e. the execution of the service agreement.

From the above, the general belief that specific performance will not be
ordered in employment contracts could be qualified, as exceptions do exist.

82 (1878) 3 App.Cas. 709, 720 (HL).
83 Supra at note 75.
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Surely a long serving faithful employee who has contributed much to the
company will be allowed specific performance, if on investigation it is shown
he was dismissed, not due to breakdown of employer-employee relationship,
but due to trade union pressure or race, to mention but two. Such a dismissal
does not tarnish the mutual trust and confidence between the employer and
employee. For such a person, damages may be most inappropriate, as he may
have put his life and soul into being sincere and faithful to his job. Therefore,
for such a person, specific performance should rightfully be granted.

Specific performance may still be granted even if this would require
constant supervision by the courts. However, the main obstacle in awarding
such a decree is that the employer may still end the employment relationship
by serving appropriate notice following the order of specific performance. Thus,
it is questionable whether all the effort taken, money spent and time wasted for
the sake of acquiring an order of specific performance, is really worth it.

4. Mitigation of Loss
At common law, a worker whose contract of employment has been wrongfully
terminated is bound to make reasonable exertion and show diligence in
endeavouring to procure alternative employment. Any amount received from
the substituted employment would be taken into account to reduce the
damages84. All that the worker is required to do is that he try to obtain reasonable
alternative employment. The reasonableness of such alternative employment
is based on the geographical location, the nature of the work, including pay,
status and responsibility, and the workers’ personal status in life.

In the Canadian case of Bohemier v Strowal International Inc.85 the

84 See, for example, the English case of Stocks v Magma Merchants Ltd. [1973] I.C.R. 530, 531
where Arnold J. stated that: ‘the proper measure of damages for wrongful dismissal is the
amount of the loss suffered by the plaintiff and that this falls to be determined by taking the
gross amount of the remuneration which the plaintiff would have earned during the remainder of
his period of service less any amount which he has or ought to have earned elsewhere, and by
deducting therefrom the diminution which the gross would have suffered if he had, in fact, earned
it’.
85 (1982) 142 D.L.R. (3d) 8.
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worker who responded to an advertisement published by the manpower office
was regarded as having attempted to mitigate his loss. However, the worker is
not required to travel across the whole country, probably at his own expense,
simply to lessen the damages to which he would otherwise be entitled or even
accept employment at a lower rate of pay or status. In Bohemier’s case it was
noted that the worker was not under any obligation to take a significant demotion
in a new job as compared to his former job, or accepting a lower salary or by
going back to the employer who fired him. Steps such as searching for another
job or even undertaking training to learn new technology would be considered
as sufficient86.

Failure to accept suitable alternative employment or take reasonable steps
to procure the same would result in a deduction from the total amount
recoverable calculated on a sum representing the amount the employee might
have earned during the period. It is for the employer to establish on the balance
of probabilities that the aggrieved worker failed to mitigate damage87. In Brace
v Calder and Ors.88 - an English case, the defendants were a partnership
consisting of four members. The plaintiff was employed as manager of a branch
of their business for a certain period. Before the period expired, two of the
partners retired and the business was transferred to, and carried on by, the
other two partners. The continuing partners were willing to employ the plaintiff
on the same terms as before for the remainder of the period but he declined to
serve them. The court held that the dissolution of the partnership operated as a
wrongful dismissal but, since the plaintiff failed to mitigate damages by accepting
the employment, the plaintiff was entitled only to nominal damages.

From the foregoing it can be seen that, at common law, workers may be
hired and fired at the will of their employer, subject however, to the employer
honouring the notice of termination clause expressed in the contract of
employment, or reasonable notice implied into such contract. Recently the

86 See, for example, Ross v Pender [1974] I.R. 352.
87 See, for example, Edward v Society of Graphical and Allied Trades [1971] Ch. 354; London
and South of England Building Society v Stone [1983] 1 W.L.R. 1242, 1262; Red Deer College v
Michaels (1975) 57 D.L.R. (3d) 386, 391.
88 [1895] 2 Q.B. 253 (CA).
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common law courts have been ‘intruding’ into the contract of employment by
implying terms much to the advantage of the workers and this includes the
recently recognised implied term of ‘trust and confidence’, which was endorsed
recently by the House of Lords ‘as a sound development’89.

The above implied term now features in every contract of employment,
its violation being a fundamental breach going to the root of the contract thereby
amounting to a repudiation of the contract at the initiative of the employer90. It
may lead to an employee resigning and claiming constructive dismissal91. The
type of behaviour that infringes upon the implied term of trust and confidence
is a question of fact which is left to the courts to determine92.

It must be emphasised that the above term does not, however, imply that
the employer’s right to abort the employment relationship is curtailed. The
common law courts have refused to imply the obligation of good faith in the
discharge of workers by their employer. For example, in Wallace v United
Grain Growers Ltd. 93, the Supreme Court of Canada noted that ‘the Court

89 See, for example, Malik v Bank of Credit and Commerce International S.A. (in Liquidation)
and Mahmud v Bank of Credit and Commerce International S.A. (in Liquidation) [1997] 3 All
E.R. 1, at p. 16 (HC).
90 See, for example, Western Excavating (ECC) Ltd. v Sharp [1978] I.C.R. 221, 229; Courtaulds
Northern Textiles Ltd. v Andrew [1979] I.R.L.R. 84.
91 Constructive dismissal occurs when an employer breaches the contract of employment
unilaterally and such breach was not accepted by an employee. An example is when the employer
unilaterally changed the terms in a contract of employment by demoting the employee and
thereby reducing his wages. The distinction between termination by mutual agreement and
constructive dismissal was illustrated by the Employment Appeal Tribunal in L. Lipton Ltd. v
Marlborough [1979] I.R.L.R. 179, 181; ‘[I]n the first case the employee says ‘please may I go?’
and the employer says ‘yes’. In the second case the employee says ‘you have treated me in such
a way as I’m going without a ‘by your leave’ ‘. The Court of Appeal in Western Excavating
(EEC) Ltd. v Sharp [1978] 1 All E.R. 713 laid down conditions that must be complied with
before a constructive dismissal can be justified. This includes, (i) that the employee must show
that the employer no longer intends to be bound by one or more of the essential terms of the
agreement; (ii) the employee must leave the employment immediately for reason of employer’s
breach and for no other cause; (iii) the employer’s breach must be a significant one, going to the
root of the contract, entitling the employee to terminate it without notice, and (iv) the worker
had not terminated the contract before the employer’s breach.
92 Viscount Simonds (Eds.), Halsbury’s Laws of England 4th ed. Vol 16 (London: Butterworths,
1992) p.46.
93 [1997] 3 S.C.R. 701.
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should not imply into the employment contract a term that the employee would
not be fired except for cause or legitimate business reasons. The law has long
recognized the mutual right of both employers and employees to terminate an
employment contract at any time provided there are no express provisions to
the contrary. A requirement of ‘good faith’ reasons for dismissal would be
overly intrusive and inconsistent with established principles of employment law’.

5. Statutory Unfair or Unjustifiable Dismissal
5.1 The ILO Promoted ‘Unjustifiable Dismissal from

Employment’
The drawbacks at common law paved the way for statutory reforms of minimum
protective legislation against unfair or unjustifiable dismissals94. The International
Labour Organisation Conference initiated the minimum protective legislation
in 1963 by adopting Recommendation No. 119. In 1982, it adopted Convention
No. 158 and associated with it Recommendation No. 166, which was an
expansion of the 1963 Recommendation.

The above Convention and Recommendations have had significant
influence on many legislatures in the member States, as it provided that any
termination should be with valid justification. The 1982 Convention adopted the
term ‘unjustifiable dismissal’. Thus, many countries in the world offer statutory
protection against an unjustified dismissal in one form or the other. In England,
the term used is ‘unfair dismissal’95; in New Zealand ‘unjustifiable dismissal’96;

94 The laissez-faire doctrine permits maximum freedom to the parties to design their own
relationship through contract, which generally suppresses the working class who are generally
in a weaker bargaining position. The employer, being in a superior position enjoys unrestricted
licence to victimise the employee. This doctrine is now subject to restrictions imposed by
legislation and collective agreements with a view to redressing the disparity of bargaining power
between the weak and strong.
95 See Employment Rights Act 1996, section 94 (1) The unfair dismissal provision was first
introduced under the Industrial Relations Act 1971, section 27 to 30. The above provision was
inserted because of the recommendation by the Royal Commission on Trade Unions and
Employers Associations 1965 –1968 (Donovan Commission) (London: Her Majesty’s Stationary
Office, 1968).
96 See Employment Relations Act 2000, section 103.
97 See Industrial Relations Act 1967, section 20(1).
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in Malaysia ‘dismissal without just cause or excuse’97; in Canada ‘unjust
dismissal’98 and in Australia, the term used is ‘harsh, unjust and unreasonable’99.

5.2 Unfair or Unjustifiable Dismissal: The Definition
The term ‘unfair’ denotes an action correct in strict legal interpretation, complying
with the letter of the law, but morally discreditable. The term ‘unjust’ also
carries the same meaning as ‘unfair’. A cause of action is unjustified when
that which is done cannot be shown to be in accordance with justice or fairness.
It follows that a dismissal must be substantively justified and procedurally fair.

(a) Substantive justification
The employer must establish a substantive justification for the dismissal, on the
balance of probabilities. In relation to this, Part Two of ILO Convention No.
158 deals with justification for termination. It provides that an employee cannot
be terminated unless there is a valid reason, which is connected to the capacity
or conduct of the worker or based on the operational requirement of the
undertaking, establishment or service. For example, disobedience to the lawful
and reasonable instructions of the employer would justify dismissal, although
this might ultimately depend on the nature of the disobedience and the reasons
for the dismissal.

The mere fact that there has been disobedience may not substantively
justify the dismissal. The wilful disobedience must be of such a nature that it
deeply impairs, or is destructive of, the basic element of confidence or trust
that is essential in an employment contract. Similarly, an honest and reasonable
belief may justify a dismissal on grounds of misconduct. The employer is not
required to establish an employee’s misconduct beyond reasonable doubt. All
that an employer is required to do is to act fairly in considering the interests of
the business and the employee’s interest in retaining the employee. In some
instance, serious misconduct may justify summary dismissal. In other situations,
an explanation by the employee may not be fully satisfactory but is sufficient to

98 See Canadian Labour Code R.S.C. 1985 (C.L.2), section 240(1).
99 See Workplace Relations Act 1996 (Cth.), section 170 CE(1)(a).
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require further consideration and possible investigation. Under such
circumstances, it would be appropriate to suspend the employee pending
investigation.

(b) Procedural Justification
Procedural justification implies that before the start of any action relating to
the dismissal of an employee, the employer must furnish him with the full
particulars of the allegations that have been made. He should then be given the
opportunity to present his own version of the facts and events that have
occurred. The employer is under an obligation to conduct an enquiry into the
allegation that has been made and must also listen to the explanation put forward
by his employee, so that he can then form a balanced opinion on the matter at
hand. This is subject to the condition that in doing so, the employer must be
impartial and observe the rules of natural justice. If the employer finds that the
employee in question has been at fault then he can only impose a penalty
which is fair and appropriate, having regard to the circumstances surrounding
the case, failing which such punishment might be quashed on the grounds of
harshness or undue severity.

(c) Application in Selected Countries
The rule of natural justice - a great humanising principal intended to invest law
with fairness - has been enforced in many countries with common law
jurisdictions. For example, in England, before the House of Lords set its views
in Polkey v AE Dayton Services Ltd. 100, the approach adopted by the English
courts was that a dismissal might be fair despite a defect in procedure, provided
that the employer could establish, on the balance of probabilities, that he or she
would have arrived at the same decision had the correct procedure been
followed101. However, in Polkey’s case, the House of Lords emphasised on
the importance of procedure and substantive requirement. As noted aptly by
Lord Bridge:

‘…Thus, in the case of incapacity, the employer will normally not
act reasonably unless he gives the employee fair warning and an
opportunity to mend his ways and show that he can do the job; in

100 [1988] I.C.R. 142 (HL).
101 See, for example, British Labour Pump Co. Ltd. v Byrne [1979] I.C.R. 347.
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the case of misconduct, the employer will normally not act
reasonably unless he investigates the complaint of misconduct
fully and fairly and hears whatever the employee wishes to say in
his defence or in explanation or mitigation; in the case of
redundancy, the employer will normally not act reasonably unless
he warns and consults any employees affected or their
representatives, adopts a fair basis on which to select for
redundancy and takes such steps as may be reasonable to avoid
or minimise redundancy by redeployment within his own
organisation…’102

The Employment Rights Act 1996 of England, provides that an employee has
the right not to be unfairly dismissed103. It requires that a dismissal must be
substantively and procedurally justified. Examples of substantive justification
are; (a) it relates to the capacity or qualification of the employee for performing
work of the kind which he was employed to do by the employer; or (b) that the
employee was redundant; or (c) that it related to conduct of the employee; or
(d) that the employee could not continue to work in the position, which he held
without contravention either on his part or that of his employer, of a duty or
restriction imposed by or under an enactment104.

If the employer has established the substantive justification for a dismissal,
the Industrial Tribunal will then have to decide whether the dismissal of an
employee was fair or unfair. It will have regard to whether, under the
circumstances (including the size and administrative resources of the employer’s
undertaking), the employer acted reasonably or unreasonably in treating it as a
sufficient reason for dismissing the employee; and will apply the rule of equity
and natural justice to determine such issue105.

In New Zealand, the courts have recognised the implied term of fairness
in contracts of employment. In Tupu v Romano’s Pizzas (Wellington) Ltd.106,

102 Supra at note 100, at pp. 162-163 (HL).
103 See Employment Rights Act 1996, section 94.
104 Ibid., section 98(1) and (2).
105 Ibid., section 98(4)(a) and (b).
106 [1995] 2 E.R.N.Z. 266.
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Chief Judge Goddard noted that ‘the law of the land is that every employee
has a right not to be dismissed unjustly and no one, no matter how important or
powerful, may take that right away’. This subsequently led Justice Cooke, the
President of the Court of Appeal, to state that the implied term of fairness has
“become a staple of New Zealand industrial law’107.

Earlier, in Marlborough Harbour Board v Goulden 108, His Lordship
stated that ‘there are few, if any, relationships of employment, public or private,
to which the requirements of fairness have no application whatever. Very clear
statutory or contractual language would be necessary to exclude this elementary
duty’. His Lordship further stated that ‘fair and reasonable treatment is so
generally expected today of any employer that the law may come to recognise
it as an ordinary obligation in a contract of service’. Currently, the Employment
Relations Act 2000, section 102, provides that an employee who believes that
he or she has a personal grievance may pursue that grievance under the Act109.
Similarly, in Canada110, Australia111 and Malaysia112 substantive and procedural
fairness is also essential in a dismissal under the relevant statutory provisions.

107 See, for example, Brighouse Ltd. v Bilderbeck [1994] 2 E.R.N.Z.. 243, 252 (CA).
108 [1985] 2 N.Z.L.R. 378, 383 (CA).
109 What constitutes personal grievance is specified in the Employment Relations Act 2000,
section 103(1) namely; (a) the employee has been unfairly dismissed; or (b) where the employee’s
employment or one or more conditions of the employee’s employment (including condition that
survives termination of the employment) is or are or was (during employment that has since
been terminated) affected to the employee’s disadvantage by some unjustifiable action of the
employer; or (c) where the employee has been discriminated against; or (d) has been sexually
harassed; or (e) racially harassed; or (e) been subject to duress in the employee’s employment in
relation to membership or non-membership of a union or employees’ organisation.
110 See Canadian Labour Code 1985, section 240(1).
111 See Workplace Relations Act 1996, section 170CG(3) (Cth.).
112 In Lim Sim Tiong v Palm Beach Hotel Sdn. Bhd. (Award No. 48 of 1974) the Industrial Court
noted that:’…[A]s a court of equity and good conscience, it will interfere not only where there
has been victimisation but also where it is of the opinion that upon the substantial merits of the
case the action taken by management was perverse, baseless or unnecessarily harsh or was not
just or fair; or where there has been a violation of the principles of natural justice, or where there
has been unfair labour practice or other mala fide action on the part of the management in the
exercise of its power…’. Section 14 of the Employment Act, 1955 provide for statutory right to
‘due inquiry’ by his employer. Further, Clause 42 of the Code of Conduct for Industrial Harmony
provides the procedure for disciplinary action. It must be noted that the Code - which is in fact
based on the ILO’s Recommendation No. 119 of 1963 - gave the Court, pursuant to s.30(5A) of
the IRA, the statutory basis for taking cognisance of the agreed practices. Thus, the Code could
be turned into legal reference for the courts if the Government, employers’ and employees’
unions consent to it with signatories and bind themselves to it.
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It must however be noted that to set out in detail the principles and rules
on justifiable and unjustifiable dismissal is not possible. Whether or not a
dismissal is substantively justifiable and procedurally fair will depend on the
circumstances surrounding each particular case. The writer is of the view that
a slight or immaterial deviation from procedural fairness ought not render a
dismissal unfair or unjustifiable. This is mainly because an employer’s inquiry
into an allegation is not to be put under a microscope and be the subject of
pedantic scrutiny.

Further, employer’s are not required to comply with stringent procedural
requirements before dismissing a worker from employment. The Federal Court
in Said Dharmalingam Abdullah v Malayan Breweries (Malaya) Sdn.
Bhd.113 – a case involving an employee who was denied the opportunity to
make a plea in mitigation before the domestic inquiry –held that ‘it would have
been a useless formality to have accorded the Employee the right to make a
plea in mitigation as the penalty would have been the same even if that right
had been exercised’. In other words, the denial of an opportunity to be heard
seemed to occasion no prejudice to the affected party since the employer
would have no discretion but to dismiss. In particular, the Court observed:

‘In the present case, the misconduct proved against the Employee,
was very grave indeed, involving the element of dishonesty and a
high degree of premeditation and preparation. The Employee must
have been aware, that in the event of an adverse finding on the
issue of liability, dismissal would be a mandatory sequel. Indeed,
no other punishment was possible, given the circumstances of the
case.

Therefore, it is submitted that the least expected of an employer is that, at the
time of dismissal, the employer has reasons for the said dismissal and the
effected workers was given the necessary opportunity to refute any allegation
made against him.

113 [1997] 1 CLJ 646 (FC).
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5.3 An Overview of Wrongful Dismissal and Unfair or
Unjustifiable Dismissal

Thus the comparison between common law tort of wrongful dismissal and the
statutory provisions against unfair or unjustifiable dismissal reveals a big
difference especially in matters related to remedies. In statutory unfair or
unjustifiable dismissal, the protected classes have remedies against a lawful
dismissal. However, for the common law tort of wrongful dismissal, no remedies
are made available if the dismissal was lawful albeit it may be unjust. The
statutory provisions have proven to be much more preferable. Therefore, the
common law rules and authorities on wrongful dismissal are irrelevant where
there is are statutory provisions on point, which have created an entirely new
cause of action114.

6. The Remedies for Unfair or Unjustifiable Dismissal
The primary remedy of an employee who alleges that his dismissal is unfairly
or unjustifiable is reinstatement or re-engagement, if it is practicable to so
order. The alternative remedies include compensation in lieu of reinstatement
and/or redundancy compensation in the event of reorganisation or restructuring
of the company.

6.1 Reinstatement or Re-engagement:
Many countries have incorporated reinstatement or re-engagement as the
primary remedy into their statutes, in line with Article 10 of the International
Labour Organisation Convention No. 158 of 1982. For example, in England, it
has been the practice of the Industrial Tribunal to state the various remedies
available to a complainant claiming to be unfairly dismissed, so that he can
choose the remedy which he prefers against his employer115. However,
ultimately it is for the Tribunal to decide the most suitable remedy with regard
to the circumstances surrounding each particular case and these circumstances
include: (a) the complainant’s wishes; (b) the practicality of compliance by the
employer; and (c) whether it was the complainant’s conduct that gave rise to

114 See, for example, Norton Tool Co. Ltd. v Tewson [1973] 1 W.L.R. 45, 48 (NIRC).
115 See Employment Rights Act 1996, section 112 (2) (a) & (b).
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the dismissal116. In recommending a re-engagement, in addition to the above,
the Tribunal, may also consider the practicability of such recommendation with
the employer, the employer’s successor or his associate117.

Similarly, in Malaysia, reinstatement is the primary remedy in cases of
dismissal without just cause or excuse and the aggrieved workman has to
specifically pray for a order of reinstatement118. The decision as to whether or
not to order reinstatement will depend on the practicability of issuing such an
order. The same reinstatement rule applies in Australia, as well as in the majority
of its constituent territories119, New Zealand120 and Canada121. However, if
the making of such an order proves to be impracticable, then compensation
might be ordered in lieu thereof.

Thus, theoretically at least, the inclusion of reinstatement or re-engagement
as the primary remedy tends to suggest that the legislature recognises
employees’ security in employment on the same footing as a person who has a
‘property right’ in the land, in that he can deal with it as he desires. In practice
however, reinstatement orders are seldom granted for various reasons.

6.2 Compensation:
Unlike at common law, where the breach of a contract of employment usually
gives rise to a claim for damages, equivalent to the period of the notice of
termination, express or implied in the contract of employment, under the statutory
provision, for example, the Employment Rights Act, 1996 (England), an unfairly
dismissed employee may be awarded (a) a basic award122; (b) a compensatory

116 Ibid., section 116(1).
117 Ibid., section 115 (1).
118 See Industrial Relations Act 1967, section 20(1).
119 See Workplace Relations Act 1996 (Cth.), section 170EE; Industrial Relations Act 1991
(NSW), 250; Industrial Relations Act 1979, section 23A (Western Australia); Industrial and
Employee Relations Act 1994, section 108 (South Australia).
120 See Employment Relations Act 2000, section 123(a).
121 See Canadian Labour Code R.S.C. 1985 (C.L.2), section 242(3).
122 The following matters are taken into consideration, namely, the complainant’s age and the
length of his continuous employment up to the effective date of termination. See Employment
Rights Act 1996, section 119. Section 119(2) provides that the amount of basic award shall not
be less than 2770 pounds.
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award 123; and (c) an additional or special award124.

The general principle governing the calculation of the compensatory award
is relatively straight forward. It is that it: ‘shall be such amount as the Tribunal
considers just and equitable in all the circumstances, having regard to the loss
sustained by the complainant in consequence of the dismissal in so far as the
loss is attributable to action taken by the employer’125. The award is primarily
aimed at redressing the financial loss of the employee and not to punish the
employer126. Subsection 1 of s.123 of the Employment Rights Act 1996, further
provides that the Industrial Tribunal, when deciding what compensation will be
just and equitable, will have regard to the loss sustained by the employee as a
result of the dismissal.

Similarly, in Malaysia, whenever reinstatement is impracticable, the
Industrial Court will award the complainant compensation in lieu of
reinstatement, which is given at the usual rate of one month’s salary for each
completed years of service. The Industrial Court has the discretion to award a
greater amount having regard to the particular facts, circumstances and
substantial merits of the case, based on equity and good conscience under s.30
(5) of the Industrial Relations Act, 1967. Further, the Court may award back
wages from the date of the dismissal to the date of conclusion of the hearing,
subject to a maximum of 24 months.

In New Zealand, in addition to the reimbursement of wages and
compensatory awards, which include‘loss of anticipated earning’, the
Employment Tribunal is empowered to award compensation for humiliation,
loss of dignity and injury to feelings and the loss of any benefit, whether of a

123 All expenses reasonably incurred and the benefit that the employee can reasonably be
expected to have had but for the dismissal, come within the compensatory award. The loss must
be actual or real and this includes immediate loss of wages, future loss of wages; manner of
dismissal; loss of pensions rights and so on, subject to maximum sum of 11300 pounds.
124 Special award or an additional award is normally made against an employer who fails to
comply with the reinstatement or re-engagement order which is calculated at one weeks pay
multiplied by 156 or 20,600 pounds, whichever is the greater.
125 See Employment Rights Act 1996, section 123(1).
126 See, for example, Clarkson International Tools Ltd. v Short [1973] I.C.R. 191, 196; British
United Shoe Machinery Co. Ltd. v Clarke [1978] I.C.R. 70, 73 (EAT).
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monetary kind or not, which the worker might have reasonably been expected
to obtain had the personal grievance not arisen127. However, the Tribunal may
reduce the remedy, which would otherwise have been awarded in a situation
where the employee has contributed towards his dismissal128.

Finally, in Canada, the Canadian Labour Code RSC 1985 CL 2 Part III
Division XIV, deals with unjust dismissal from employment. Where an adjudicator
to whom a complaint has been referred considers the dismissal of the person
who made the complaint as unjust, he may order the employer to compensate
the employee a sum not exceeding the remuneration that would have been
paid, reinstate the person in his employ, and do any other like thing that it is
equitable to require the employer to do in order to remedy or counteract the
consequence of the dismissal129.

However, if the reinstatement order is not practicable the adjudicator
may order compensation. The following elements are taken into consideration
when the adjudicator calculates the amount a complaint is entitled to, namely,
the age, position, responsibility and experience of the worker, length of service,
employee’s clean discipline record, harsh and unfair manner in which dismissal
took place, effect of the dismissal on employee’s career development and
prospect for alternative employment. If the unjust dismissal unnecessarily
imposed a severe hardship on the employee, the award may be higher than
normal.

The common law principles on mitigation of damages apply equally to an
unfairly dismissed employee. If the employee failed to make reasonable efforts
to find other employment while awaiting the decision of the court, the court
may reduce the size of the award. For example, in England, in ascertaining the
losses of an unfairly dismissed employee, the Tribunal shall apply the same rule
concerning the duty of a person to mitigate his loss as applied to damages
recoverable under the common law of England and Wales, or Scotland, as the
case may be130. Failure to mitigate damage by seeking alternative employment

127 See Employment Relations Act 2000, section 123(c)(i).
128 Ibid., section 124.
129 See Canadian Labour Code 1985, section 242(3).
130 See Employment Rights Act 1996, section 123(4).
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implies that damages, which might otherwise be recoverable, will be reduced.
In Gardiner-Hill v Roland Berger Technics Ltd.131, Brown Wilkinson J. stated
that:

‘…In fixing the amount to be deducted for failure to mitigate, it is
necessary for the Tribunal to identify what steps should have been
taken; the date on which that step would have produced an
alternative income and, thereafter, to reduce the amount of
compensation by the amount of the alternative income which would
have been earned…’

The rule on mitigation of damages by seeking alternative employment applies
equally in Malaysia132, and Canada133.

6.3 Redundancy Compensation:
As employers have the responsibility of ensuring the smooth running of their
business ventures, they are therefore endowed with the capacity to declare
redundancies whenever necessary in the interests of such business, no matter
how demeaning this might prove in practice. Redundancy is an act of removing
a worker from an organisation due to certain circumstances and the worker
involved will be paid a ‘redundancy compensation’.

A redundancy payment is compensation paid to a dismissed employee, is based
on the length of his service with his former employer, such that he is provided
with the necessary means to sustain him until he finds a suitable employment
elsewhere. It is not extra wages or wages in lieu of notice, nor it is
superannuation but compensation for the loss of a job through its disestablishment
or superfluousness134. Even if the employee gets another job straight away, he
nevertheless is entitled to full redundancy payment. It is, in a real sense,
compensation for long service135. The move to award redundancy compensation

131 [1982] I.R.L.R. 498, 500.
132 See, for example, Dr. James Alfred (Sabah) v Koperasi Serbaguna Sanya Bhd. (Sabah) and
Anor. [2001] 3 CLJ 541, 545 (FC).
133See Canadian Labour Code 1985, section 243(1).
134 See, for example, Wynes v Southrepps Hall Broiler Farm Ltd. [1968] I.T.R. 407, at pp. 407-
408.
135 See, for example, Lloyd v Brassey [1968] 2 All E.R. 1226.
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to a retrenched worker was initiated by Article 12 of the International Labour
Organisation Convention No. 158 of 1982.

In England, the obligation of an employer to compensate an employee
made redundant is provided under Part XI of the Employment Rights Act,
1996. It is calculated on the basis of the employee’s (a) age; (b) length of
continuous service; and (c) weekly pay. The qualifying period is two years
continuous service. In Malaysia, the Employment (Termination and Layoff
Benefits) Regulation 1980 deals with termination benefits. Employees’ who
have been in continuous employment for 12 months or more will be entitled for
both termination and layoff benefits136. Similarly, section 235(1) of the Canadian
Labour Code 1985, provides for severance payment to a retrenched worker
who has completed twelve months of continuous employment.

In New Zealand, however, there is no provision in the Employment
Relations Act 2000 for a redundancy payment to an employee. Therefore,
whether or not an employee is entitled to a redundancy payment will depend
on whether or not his individual or collective contract of employment provides
for such payment137. It must be emphasised here that redundancy legislation
does not save a job but merely makes losing it more bearable and less traumatic.
It reduces resistance to dismissal in the cutting down of the workforce so as to
facilitate labour adjustments138.

136 The minimum an employee is entitled to is provided by regulation 6:
Years of Service Entitlement
(i) If employed less than 2 years 10 days wages for each year of service
(ii) Employed more than 2 but less than 5 years 15 days wages for each year of service
(iii) Employed more than 5 years 20 days wages for each year of service.
Note: The 1980 Regulation is only applicable to certain categories of ‘employees’ covered by
the Employment Act, 1955. This Regulation is not applicable in the states of Sabah and Sarawak
which are governed by their respective Labour Ordinances, which do not provide retrenchment
benefits to an employee laid-off due to redundancy.
137 In Aoraki Corporation Ltd. v McGavin [1998] 3 N.Z.L.R. 276 the Court of Appeal overruled
their earlier decision in Brighouse Ltd. v Bilderbeck [1994] 2 E.R.N.Z. 243. In the latter case, the
majority of the Court of Appeal judges held that redundancy payment was available even in the
absence of an express agreement between the parties. The employers must make such a payment,
which is implied by the trust and confidence term. However, in the former case, the Court
unanimously concluded that in the absence of an express agreement for such a payment, there is
no obligation on the part of the employer to make such compensation.
138 See, for example, Cyril Grunfeld, The Law of Redundancy 3rd ed. (London: Sweet and
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7. Conclusion
From the discussion above, it is noted that at common law, workers are subject
to the ‘at-will’ employment, where an employer retains the prerogative to
terminate the employment relationship by appropriate notice, as expressed in
the contract or implied by reasonable notice. When the appropriate notice is
served on the worker, the employment relationship will come to an end at the
expiry of the notice period. The employer is neither bound to warn the employee
nor is he bound to give any reason for the dismissal. Nor are they bound to
adhere to the rule of fairness. The burden of proof is on the employee to
establish, on the balance of probabilities, that the dismissal was wrongful.

The primary remedy of a worker wrongfully dismissed from employment
is damages representing the notice period, although in exceptional
circumstances, as enumerated earlier, specific performance may be granted.
Damages are awarded with a view to put the employee in the position that he
should have been, had proper notice of termination been awarded. The employer
cannot be made liable for more damages simply because he does not have a
good reason for dismissing the employee139. However, if the grounds for the
dismissal are set out in the contract of employment, the employee cannot be
dismissed on other grounds140.

Unlike the common law approach, the statutory provisions against unfair
or unjustifiable dismissal provide that a purported dismissal must be substantively
justified and procedurally fair. The very fact that such a statute exists spells
out clearly that a worker’s security in employment, akin to a ‘property right’ in
land, does exist. The affected employee must be given a fair chance to rebut
any allegation made against him. It rules out unjustified termination and, in the
unfortunate event of redundancy, provisions for compensation have to be
addressed. The intention of the legislature that the primary remedy for
unjustifiable dismissal shall be reinstatement goes to show the importance of

Maxwell, 1989) 2; H. Collins, ‘The meaning of Job Security’ (1991) 20 Industrial Law Journal
227, 233.
139See, for example, Baker v The Denkera Ashanti Mining Corp. Ltd. (1903-04) 20 T.L.R. 37.
140 See, for example, in McLelland v Northern Ireland General Health Services Board [1957] 1
W.L.R. 594.
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job security. Only when reinstatement is impracticable is the court to turn its
attention to the remedy of compensation.

One may therefore wonder whether the Minister’s proposal to bar
employees earning RM$5000 and above, is for their benefit or for the benefit
of clearing a backlog of cases. It would appear that more importance is being
placed on getting rid of the backlog than the plea of the employees. The essence
of the Industrial Relations Department is to solve disputes speedily, returning
the parties to their normal lives as soon as possible and, if unable to do so, refer
the matter the Industrial Court for adjudication. The welfare of the worker
should be given the utmost concern. As seen in this article, due to the loopholes
in the common law, statute had come up with better avenues for the protection
of job security and remedies for dismissal, irrespective of a person’s earning
capacity and these protections are much more adequate than what the common
law courts have to offer. Therefore, one might say that the Ministry’s proposal
is actually discrimination against these employees. To solve the backlog of
case is important, but there are other ways to do so, for example, to increase
the number of conciliation officers and chairmen of the Industrial Relations
Department and Industrial Court respectively, among others. Meanwhile, it is
necessary not to lose sight of the plight of the workers who come to the system
to seek justice for the injustice that has been done to them.
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Festival of Rights of the Child

Saturday 11 December 2004

This year’s Festival of Rights will celebrate the rights of the child –

with special focus on the rights of the disabled and dispossessed child.

The Festival, to be held in Penang, will comprise a day-time Forum,

pro-active games and activities for children as well as an evening

concert featuring music, poetry, dance and drama.

The Forum and children’s carnival will take place at the Ramakrishna

Ashrama and the evening cultural concert at the Spastic Children’s

Association.

The keynote speaker at the Forum will be Ms. Gaye Phillips of

UNICEF.  Other speakers include Ms. Carolin Verma of UNHCR,

Supt. Chong Mun Ping, Dr. Mary J. Marrett, Prof. Dr. Chiam

Heng Keng of SUHAKAM and Yasmeen Shariff of the Bar Council.

The cultural concert will feature local pop idol Amir Yusoff, Malik

Imtiaz Sarwar, dances from the children of Ramakrishna Orphanage

and the Penang Cerebral Palsy Association, comedy from the Sons of

Sinha, etc.

Festival of Rights 2004 is co-organised by the Malaysian Bar and

HAKAM (National Human Rights Society of Malaysia).

For more information please phone Dominic at 03-20313762.
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* Advocate & Solicitor, High Court of Malaya. This article is essentially the paper presented at
the Friedrich Ebert Stiftung 7th International Human Rights Conference ‘An Asia-Europe Dialogue
on Human Rights and International Law, The International Criminal Court: A New Era for
Justice?’ Panel IV: Civil society promoting multilateral/international law held at Manila,
Philippines from 11to 12 October 2004. The article has been edited purely for editorial amendments
and not as to content.

Advocating International Law

by

Edmund Bon*

‘No society can surely be flourishing and happy,

of which the far greater part of the members

are poor and miserable’

 Adam Smith, Wealth of Nations

I Civil society

When we speak of the promotion of multilateral and international law
through civil society, it is necessary to remind ourselves what we mean

by ‘civil society’. We have in the past used the term ‘civil society’ or ‘civil
society groups’ freely without a real understanding of its true purport. In the
absence of such an understanding the following analysis would mean different
things to different audiences.

Various attempts to define ‘civil society’ have been made. Unfortunately,
there is no one clear definition.

The Cato Institute put it this way:
‘As political society - government - grows, civil society retreats.
It is in civil society - the realm of liberty - that mankind
flourishes. It is from civil society that industry, civility,
rectitude, science, and prosperity arise. … Civil society can
be difficult to understand; it is individualistic without being
atomistic and is made up of associations without being
collectivist. Civil society is a spontaneous order, a complex
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1 See Chapter 2, Cato Handbook for Congress at http://www.cato.org/pubs/handbook/hb105-
2.html.
2 Ibid.
3 Ibid.

network of relationships and associations based on the
freedom of the individual, who voluntarily assumes
obligations and accepts responsibility for his or her
behaviour.’ 1

Civil society is defined as a structure or association, loosely organised and
which operates voluntarily. This is opposed to a ‘state or political society’ which
operates on principles of coercion or self-interest. Examples such as self-help
groups, consumer associations, non-governmental organisations, charitable
organisations, human rights organisations and trade unions would fall under
diverse forms of civil society groups.
The Cato Institute explains:

‘No one is coerced into joining them, and they have no
coercive power to force their desires on the unwilling. Political
society encompasses those institutions that exercise coercion,
whether in their financing (e.g., taxation), their participation
(e.g., conscription), or their activities (e.g., economic
intervention in or prohibition of peaceful activity). Government
is the institutionalization of coercion.’ 2

State or political society is meant to protect civil society. The roll-back of civil
society occurs when political society plays a role bigger than is necessary,
eating into civil society:

‘Political society can do no more than provide the framework
for virtue, industry and responsible behaviour; it cannot
mandate them. The moral awakening that is necessary will
come, not from the corrupted centres of political society, but
from the remaining healthy sectors of civil society.’3

When the role, importance and legitimacy of civil society diminish, liberty,
personal independence and respect for the human person diminish as well.
Such conditions would not encourage the flourishing of individualism.
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4 This Ordinance is a preventive detention law which allows the Executive to sign orders
detaining suspects without charges brought against them and without a trial. The orders may be
extended and the detainee may be detained for an indefinite period.
5 This Act also allows for detention without trial.
6 The now infamous efforts by the Prime Minister of Thailand to stem the drug trade in Thailand
is a good illustration. As many as 2,500 people were killed within 3 months in the first campaign
of the Government’s war on drugs. A coalition of 51 Thai and international human rights and
health organizations have condemned the same claiming the alleged drug offenders were shot
dead in apparent extra-judicial executions. The Government has just announced a new campaign
to send drug dealers to meet the ‘guardian of Hell’ : see ‘Bangkok Post’ p. 12, 6 Oct 2004 and p.
6, 7 Oct 2004. In principle, shooting to kill suspects is wrong as there is a presumption of
innocence. But is this the voice of civil society or would society encourage such action in the
name of eradicating drug crimes?

The second definition of ‘civil society’ says it is a sort of ‘space’. It is not
made up of a collective ‘tangible’ grouping of organisations, institutions or
associations. It is something intangible - ‘space’ – and, this space is something
which we all are entitled to and we should claim. It is not homogeneous. It is
limited at a point in time. The State or Government competes for the same
space. If it succeeds in claiming that space, it will be the voice of civil society.
If indeed that is the case, its views would prevail. Therein lies the support of
the people. If it indulges in a culture of myth-making, this voice of civil society
would be lying and the people deceived.

This space of civil society can be created, and enlarged, claimed or re-
claimed. The constant struggle for that ‘space’ is our challenge as human
rights advocates and activists. We must always strive to claim that space in
our work.

Be that as it may, this view of civil society can be uncomforting and
dangerous. It divides people. Snatch theft incidents have been on the rise in
Malaysia. The people are fearful. The Government declares that suspected
snatch thieves arrested will not be put on trial but detained under Malaysia’s
Emergency Ordinance.4 Suspected terrorists in Malaysia have already been
serving detention orders under the Internal Security Act.5 Most ordinary citizens
support such moves and say, “Why not?” From the human rights perspective,
this is not quite right. Yet, is the voice of civil society reflected in approving
such measures by the Government?6
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7 It is interesting to note that human rights norms have recently found its way into the area of
corporate responsibility and business enterprises when the United Nations Sub-Commission
on the Promotion and Protection of Human Rights on 13 Aug 2003 approved and adopted ‘The
Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises
with Regard to Human Rights’.
8 For a comprehensive account of the human rights story, see Crimes Against Humanity - The
Struggle for Global Justice’, Geoffrey Robertson QC.

The human rights struggle has never been a short-term programme. Rather,
it is projected as a slow, tedious process and a long-term investment for yields
in the future. It is for a better society and just world. The question which must
always then be posed based on this ‘space’ concept of a ‘civil society’ is :
what type of a state do we want to live in, and how are we to treat each
other?

In doing this, we will appreciate that the space we are to create, claim or
re-claim as the voice for civil society lies ultimately in the application of the
global human rights norms, articulation of international law principles and
advocacy of minimum humanitarian standards. International law provides core
content for the protection of rights, balancing of interests and adjudication of
disputes. This would govern relations between States and States with non-
State actors.7 This would also guide national, regional and international
mechanisms to resolve conflict situations.

Domestic or national laws may or may not be consistent with international
law norms and should always be tested against the backdrop of international
trends. It is in this context that we should constantly focus our advocacy
strategies and campaign policies – and not lose sight of the same.

II Human rights flavoured international law
The human rights movement today has come a long way. The language of
‘rights’, arguably started as a way to limit the powers of the State, is traced
back to the Magna Carta in 1215. Thereafter followed a history chequered
with stories of wars, conquests, torture, liberation, genocide and in general,
crimes against humanity.8 The formalisation of laws which aimed to prevent,
govern and alleviate the recurrence of such acts then found themselves in the
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9 The clearest example of this is no doubt seen through the wide-ranging provisions of the
Convention Relating to the Status of Refugees and the Convention on Status of Stateless
Persons.

principal instruments of the United Nations Charter, the Universal Declaration
of Human Rights, the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights. These
covered broad areas.

Specific issues or groups such as those relating to women, children, forced
labour, genocide, human trafficking and exploitation, slavery and the slave trade,
war crimes, crimes against humanity, racial discrimination, biological and toxic
weapons, stockpiling and use of chemical weapons, apartheid, torture, degrading
and inhuman treatment or punishment, refugees, stateless persons and the
international criminal court have also been addressed by international conventions
and instruments.

What is my point? It is clear that the lowest common denominator running
through the various instruments deal, in one way or another, with the rights of
individuals and, collectively, against the State. Whilst the instruments are ratified
by the States and, in many instances, may express the obligations of a State
vis-à-vis another State, the nucleus of the instruments is the protection, not
only of individuals of those same States but of the global population.

It seeks to empower individuals, the disempowered or the marginalised.
It breaks down sovereign barriers and geographical boundaries between States.9

It is prefaced by the common thread that all persons, no matter where they
may be, without distinction of any kind, whether race, colour, gender, language,
religion, birth, origin, political or other opinions, or status are born free and
equal and are to be treated with respect and dignity. This is the essence of
human rights. This is an essence which we have taken for granted, and perhaps
forgotten, and I will address this issue now.
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10 See ‘Security under the Rule of Law’ Louise Arbour, United Nations High Commissioner for
Human Rights and ‘Towards an Advocacy Strategy for Human Rights in the Fight Against
Terrorist Acts’, Wilder Tayler, Human Rights Watch.

III  International standards, terrorism and human rights
Terrorism has at this stage momentarily crippled the human rights movement.
We have lost the momentum and the moral ground-swell of the people. We
are, wrongly, seen as assisting terrorist activities in the name of human rights.
Terrorism has overtaken us. States have fast-forwarded the process of
implementing laws without proper and true consultation with us, all in the name
of security. We have not caught up. We are wayward and haphazard. We
have been too slow to react. There is the lack of a concerted plan or the
energy to position ourselves on this issue. We are merely responding on an ad-
hoc basis. The quick succession with which the United Nations passed
resolutions and conventions to deal with terrorism, without significant human
rights input as to their content and reach, is worrying. Countries like Malaysia
which have not ratified core international human rights conventions have,
nevertheless, acted on the terrorism resolutions passed and ratified terrorism
conventions. This leaves the terrorism law and security measures open to abuse,
without a corresponding civil and political rights protection for the people of
Malaysia.

The human rights movement has been taken by surprise that non-State
actors have come to the fore to violate rights10. Who do we protect? What do
we say? Human rights is meant to protect the people – but who are the people
to be protected?

We see how politics and a heavy-handed Government in Indonesia is
keeping Abu Bakar Bashir behind bars despite already having served his
sentence and having been cleared of charges of being the spiritual leader of
Jemaah Islamiah. It appears to be a politically-motivated persecution, using the
law as a tool. Human rights norms dictate that a person who has undergone
due process and served his sentence ought to be released immediately. Yet we
tip-toe around the issue when we are told that he is being detained for another
terrorism offence as new evidence has emerged that it is he who leads Jemaah
Islamiah.



INSAF 81

The Journal of the Malaysian Bar

(2004) XXXIII No 2

11 Case No. 03-334 (542 U.S. __ (2004)).
12 Case No. 03-6696 (542 U.S. __ (2004)). Hamdi was decided by the Supreme Court of the
United States on 28 June 2004. Yaser Esam Hamdi, an American, was detained at some point in
2001 on the Afghanistan battlefield by the Northern Alliance and was turned over to the United
States military. He was interrogated and transferred to Guantanamo Bay in January 2002, then
to a naval brig in Norfolk, Virginia in April 2002, where he remained until he was transferred to
a brig in Charleston, South Carolina. He was the first detainee labeled by the US Government as

It is in this archetype which calls to the fore, and tests, our resolve in
maintaining human rights principles and norms. We must explain to the people
that upholding human rights does not mean supporting terrorism. This would
require grassroots advocacy in simple language, on how human rights, in fact,
when applied properly and within its true context, encourage conditions for
peace, security and protection whilst upholding rights. We need to do more
work, go back to the ground, engage the masses from the perspective that they
are the victims we are seeking to protect. This would take a shift in mindset,
emphasis and strategy but we must do so without losing focus on the fact that
the same human rights must be accorded to suspected terrorists. Once we are
aware of this need, we can forge ahead purposefully.

In relation to the numerous security laws and anti-terrorism legislation
passed by various States so swiftly, we have lost out on propounding human
rights safeguards into such measures and enactments. Taking it from here, we
must be alert as to the possibilities for  abuse and advocate narrow and strict
applications of such measures, in a language which will be supported by the
people, whilst not diluting the rights content of our message. We must always
emphasise that security is a priority to be given equal weight to that of rights,
and that both can co-exist without one compromising the other. We must remind
societies that we are in this for the long haul and the measures advocated are
to create a future which is safer than it is now. Despite all the measures taken
so far, measures which have largely ignored rights safeguards, the world is no
safer a place now than it was before.

The courts of the advanced societies have to, and are beginning to, respond
in relation to the rights of suspects. In the USA, where the ‘war on terror’
emanated, the decisions in Rasul et al v Bush et al,11 Hamdi et al v Rumsfeld
et al12 and Humanitarian Law Project et al v John Ashcroft et al13 go a long
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an ‘enemy combatant’. No formal charges or proceedings have been filed against him. Subsequent
to the Supreme Court decision, Hamdi was released on 11 October 2004. This is a victory for the
human rights movement.
13 Case No. CV 03-6107 ABC (MCx).
14 At p. 25, 29 and 30.

way to reaffirm core human rights notions in the face of the overwhelming
political might of the Executive in the war on terror.

Justice O’Connor in Hamdi said:14

‘Striking the proper constitutional balance here is of great
importance to the Nation during this period of on-going
combat. But it is equally vital that our calculus not give short
shrift to the values that this country holds dear or to the
privilege that is American citizenship. It is during our most
challenging and uncertain moments that our Nation’s
commitment to due process is most severely tested; and it is in
those times that we must preserve our commitment at home to
the principles for which we fight abroad.’

‘Indeed, the position that the courts must forgo any
examination of the individual case and focus exclusively on
the legality of the broader detention scheme cannot be
mandated by any reasonable view of separation of powers,
as this approach serves only to condense power into a single
branch of government. We have long since made clear that a
state of war is not a blank check for the President when it
comes to the rights of the Nation’s citizens.’

‘Thus, while we do not question that our due process
assessment must pay keen attention to the particular burdens
faced by the Executive in the context of military action, it
would turn our system of checks and balances on its head to
suggest that a citizen could not make his way to court with a
challenge to the factual basis for his detention by his
government, simply because the Executive opposes making
available such a challenge.’
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15 See ‘Appeal begins for terror suspects held in ‘UK’s Guantanamo’, Robert Verkaik, The
Independent, 5 Oct 2004.
16 Ibid.

In the United Kingdom,15  lawyers for 9 foreign terror suspects detained
in British prisons without charge for nearly 3 years recently commenced opening
arguments. The argument has been made that ‘it was unacceptable to lock up
potentially innocent people without trial or without any indication when, if ever,
they are going to be released’.16 It is hoped that this argument, based as it is on
human rights notions will prevail.

International human rights principles are norm-setting, time-honoured,
agreed upon and cannot be derogated from, except in certain situations. This is
precisely to cater for the situation now facing us. It does not matter who we
apply the principles to, it must be done. And we must not be afraid to say so.

IV Towards a concerted and effective international human
rights law campaign

We are blessed to have had a wide spectrum of participants from so many
different countries at this conference to be able to draw upon and share
experiences and knowledge to enhance our own work in each of our fields.
Because of this, I have chosen to give a broad-brush approach towards
advocating international law through our efforts. This is not necessarily ideal,
but in a conference like this with varied participant backgrounds, our preference
should be an overall picture to take away and formulate our own specific
campaigns for each of our specific needs, audiences and countries.

Human rights campaigning for developing societies may be seen as a
three-tier ‘building-blocks’ process:
� Awareness
� Advocacy/Articulation
� Action

Developing societies such as Malaysia would still be at a very early stage
of understanding and accepting international human rights norms. I speak in
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terms of both the public in general and the Government. Awareness therefore
is at its minimal and requires addressing. Allow me to illustrate the three-tier
process using my country as the example.

Whilst our Human Rights Commission (‘SUHAKAM’) has repeatedly
called on the Government to ratify the core international conventions such as
the International Covenant on Economic, Social and Cultural Rights and the
International Covenant on Civil and Political Rights, the Government has thus
far refused to do so. Malaysia has only ratified the Convention on the Rights of
the Child17 and the Convention on the Elimination of All Forms of Discrimination
against Women,18 both of which appear to be the least politically-sensitive, and
in fact it can be argued, as part of a policy to bolster its popularity.

The majority of the public at large appear yet to have reached full
awareness of human rights principles and its impact, let alone international
norms. SUHAKAM has, since it was formed, commendably and to a large
extent, contributed to formalising and legitimising human rights activism and
advocacy in Malaysia, which was once seen (and may still be seen by some
quarters) as ‘anti-establishment’ or ‘anti-government’. This in turn has seen
an encouraging up-rise in public education of international human rights norms.
There is still a long way to go, but we are much closer there now than we were
before.

Without full awareness, it is not possible for the masses to advocate and
clamour for action in implementing international human rights norms by the
Government. It cannot be gainsaid that non-governmental organisations and

17 With many reservations, in effect rendering such ratification a mere formality with little
practical use. The domestic legislation in the form of the Child Act just passed further waters
down the effect of the Convention, and it does not adequately cover many areas such as pre-trial
detention for investigations. There has also been no legislation prohibiting children protected by
the Convention from being detained under Malaysia’s Internal Security Act which allows for
detention without trial. Recently, and despite ratification of the Convention, the Government
detained without trial several children under the age of 18 who were protected by the Convention
under the Internal Security Act for suspected of being trained in Al-Qaeda camps in Pakistan.
18 Till date, no new and wholesale legislation has been put in place to effectively empower
Malaysia’s international commitments under the Convention domestically.
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civil society groups in Malaysia have contributed immensely in engaging
SUHAKAM and complementing its work.19 It is hoped that SUHAKAM will
continue to provide avenues for co-operation with other non-governmental
organisations and civil society groups in raising awareness, the first tier.20

The problem which poses a challenge to SUHAKAM is that if it works
too closely with these groups, its perception and credibility may be affected.
This however should not cause any concern considering that, even at present,
the Government already views SUHAKAM with caution and has chosen, up
to now, not to debate any of SUHAKAM’s reports in Parliament. No substantial
reasons have been given for this. If the cause is right, I see no reason why
SUHAKAM should distance itself from other human rights groups.

On creating greater awareness, I am of the view that we are heading in
the right direction but it will take time. As a broad-brush approach, with regard
to how human rights activism is viewed with suspicion and hostility especially
in certain developing Third World nations, national human rights organisations
can play an extremely important function. Legitimacy, independence and
credibility is provided by such organisations. It is as much what is being said as
who says it that matters. I am not saying that this is right but it is a strategy
which we can, and should, capitalise on.

In terms of the second tier, advocacy or articulation involves creating an
atmosphere of constant engagement with the Government, on the delivery of
human rights, either by way of participatory diplomacy, consultation or by
mounting legal challenges. It also covers monitoring and accurate collection of
data or information to be used in such engagements. Engagements in the above

19 For example, in a climate of tight Governmental control of the media in Malaysia, human
rights groups use the offices of SUHAKAM to lodge complaints in public where there will be
media coverage and at the same time hold press conferences with the media on the issue. This has
met with some success and many such instances have paved the way for the media to highlight
and report such politically-sensitive issues, when in the past it would not have been reported.
The apparent and perceived independence, legitimacy and credibility of SUHAKAM in the
eyes of the media is reason enough not to censor such reporting.
20 One area which should be explored is the recent move by SUHAKAM to introduce a formal
human rights syllabus in schools.
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forms should become the norm rather than the exception. Ingenious and
innovative interpretations of domestic or international law with comparative
applications of international human rights norms of other countries should
constantly be forwarded and argued. Legal test cases, to analyse and examine
the parameters, should frequently be filed. There should be training,
encouragement and vigilance to make this a culture of our work. Data and
information collected should be with the dual purpose of presentation to
governments for action and, if no action is taken, for legal cases to be filed.
Time frames should be put in place for each individual issue or factual scenario.
Plans of action must be drawn up, systematically, at the outset. If there is no
will or resources to follow-through the plan, or if it is impossible, do not embark
on it.

We lack real and substantial organisation and structure. Our resources
are stretched. The way forward in this area must therefore be coalition-based.
There are insufficient coalition-based initiatives. Human rights organisations
must set aside any differences or bickering and work together, even if it means
you are competing for the same funds. Ernesto Che Guevara was once quoted21

as saying in a speech :
‘If we lack organisation, the ideas, after the impetus of the
first moment, lose their effectiveness, fall into the basic routines
and conformity, and become simply a memory’.

Needless to say, there is insufficient and positive engagement with the
Government on human rights issues in Malaysia. Partly because we are,
ourselves not as organised as we should be and partly because the Government
culture has been that the authorities shy away when we speak of human rights,
rarely grant us an audience, and when they do, there is in place a great deal of
bureaucracy coupled with a slow turn-around time. The only time probably we
will find the Government taking a position and coming back with a response
quick enough is when a case is filed in the courts.

21 By Eduardo Sanchez in ‘Remembering a journey with Che’ (Project Syndicate) reproduced in
‘Bangkok Post’ p. 12, 6 Oct 2004.
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It is in this area that we should find ways and means to litigate human
rights cases, as and when the facts permit. This heightens accountability, not
only by governments but also the courts – we would know where the judiciary
stands on a particular issue. We should appreciate the value of legal cases for
they increase discussion and constructive dialogues. It shows where we are
lacking and where we are heading in terms of protection. It defines issues,
narrows facts, sets boundaries, tests the law and it makes public the official
position of governments.

The media has not been fully utilised as it should. Not enough attention
has been paid in terms of positioning human rights issues and articulating human
rights language with, and through, the media. The freedom of expression and
the press as fundamental human rights are indivisible from and part of the
actual, content-based, capacity-building human rights advocacy. The rights
enshrined in the former are imperative and necessitate the effective articulation
of human rights issues within the latter. Media contacts should be lobbied,
personally, on every issue, with a view to explain, and to help them internalise
human rights and international norms. Strategies should be worked in to educate
the media on effective human rights reporting. Human rights language in press
releases or press advisories should be easy-to-understand, concise and relevant
yet worthy of report. All this has largely been ignored, especially in Malaysia.

This second tier is unfortunately still very much a new area for Malaysia
and we have not done much. There is the little that has been done but surely
more is to come. We are said to be peace-loving and conflict-avoiding people,
prepared to accept what come may, but, it is hoped, with your organisation,
vision and structure, you are able to galvanise yourselves towards fulfilling this
strategy.

The third tier of action concerns the ultimate in human rights protection –
it is when the Government puts in place the measures which we have been
advocating. This have been few and far between, except when the measures
were seen to be popular with the people. This third tier is a culmination of the
first and second tiers. Any progress made towards the fulfilment of this tier is
a step closer to fulfilling what is desired. Of course, follow-up and monitoring
of measures put in place is mandatory as part of this strategy.
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As human rights advocates, we must also be perpetual optimists. We
may not all see it in our days but that is the struggle. The human rights movement
is a struggle to the death of certain ideas and for the birth of certain ideals. It is
this struggle which will ultimately rest in the third tier – that certain practices,
policies or laws are put to death so as to give rise to the application of accepted
international human rights norms.

You will notice that the strategies I have stated above appear to deal with
human rights issues whereby the violator is the State. We should remember
now to factor in violations by non-State actors, such as terrorists, into our
campaigns but never compromising established and avowed human rights norms
in the name of security. Both can exist in tandem. Do not become defensive
when the question of terrorism approaches you. A balance can be struck, the
question is how. The specifics would largely be based on the particular issue or
legislation at hand. For example, human rights may be implemented in security
laws in the form of safeguards (i.e. couched in the negative) rather than as
expressions of privileges to be claimed (i.e. couched in the positive).

V The end-game
International human rights law is the culmination of the experiences passed on
by others who previously suffered and died or survived. They are not necessarily
from the same country as I but it is to be used by me in my country. An issue
therefore is that that which is won or lost in another country today is an issue
similarly won or lost in my country today. International human rights law
transcends time, people and place.

It is time to remember our core principles, to consider the challenges
ahead, to re-think our strategies, to go back to the masses, to articulate or re-
articulate our rights agenda and to lay claim to that space of civil society.

In his treatise ‘Socialism and Man in Cuba’22, Ernesto Che Guevara
wrote the following, which may be of relevance:

22 This can be found at http://playagiron.org/docs/guevara/man.php.
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‘The road is long and full of difficulties. At times we wander from
the path and must turn back; at other times we go too fast and
separate ourselves from the masses; on occasions we go too slow
and feel the hot breath of those treading on our heels. In our zeal
as revolutionists we try to move ahead as fast as possible, clearing
the way, but knowing we must draw our sustenance from the
mass and that it can advance more rapidly only if we inspire it by
our example.’
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* Advocate & Solicitor of the High Court of Malaya, former UN Special Rapporteur on the
Independence of Judges & Lawyers and Vice- President International Commission of Jurists.

Combating Corruption in Business

by

Dato’ Param Cumaraswamy*

  

The 1st LAWASIA Business Law Conference was held 10 years ago in
Bangkok. In my address as the then President I expressed my

disappointment with many lawyers and law firms in the region practising in the
area of commercial law and business law for having abandoned LAWASIA
because of our then high profile on human rights in the region.  Involvement in
human rights advocacy was seen a stumbling block for their commercial
professional advancement.
 

I also said that the Business Law Section was formed at an opportune
time when Asia was then going through an economic boom and that boom was
projected to continue through well into the 21st century.  It was predicted then,
all going well, by the middle of this century more than half the World’s income
would be generated from Asia.  However, I expressed the following caution:

‘Rapid economic development has its ill effects too.  Increased
white collar crimes, including money laundering, corruption,
environmental pollution, inflation and unequal distribution
of wealth could adversely affect economic gains and reduce
the quality of life.  The warning from WHO on how the deadly
aids epidemic could affect Asia in the forthcoming years is a
matter of grave concern.  If productivity is adversely affected
economic growth will decline.  These issues too need to be
addressed, the symptoms diagnosed at the earliest and
arrested.’

 
I never thought that within four years of expressing that caution we would
witness the bursting of the Asian economic miracle into a melting crisis.  The
crisis exposed the perils of non-compliance with principles and procedures of
transparency, accountability and market-based principles of business practices.
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It also exposed the extent of abuse of power in politics and business and the
incidences of nepotism, cronyism and insider trading.  In addition it exposed
the weaknesses of democratic institutions.  All these were symptomatic of the
high incidence of corruption.
 

Corruption is defined by the World Bank as ‘The abuse of public office
for private gains’.  Transparency International (TI) defines it as ‘the abuse
of entrusted power for private gains’.  The latter has a wider connotation
and covers both public and private sectors. Corruption invariably taints
reputations and practices, infects political processes and economic stability
and generally deprives one person or a group of persons to the advantage of
another person or interest.  Normally it is the poor and disadvantaged who
became poorer and the criminals who become richer.
 

It is often said that poor governance, weak institutions, the lack of an
independent and honest judiciary, a muzzled press and too much bureaucracy
are the primary causes of corruption.
 

However, today corruption is seen as a serious problem throughout the
world community.  It takes place in every economy, in every type of political
system and in every part of the world.  Even the most advanced democratic
countries with well-developed institutions are not spared this evil.  The Enron,
WorldCom and the Italian giant Parmalat scandals hit the world headlines in
recent years.  There is however a fundamental difference in how corruption
affects developed and developing economies.  In the former, the fight against
corruption is a fight for fairness and increased efficiency in markets that are
already well structured.  On the other hand, in the latter economies, it is a
struggle to establish basic democratic institutions without which development
of these countries is not feasible.
 

International discussion of corruption has led to several measures taken
at international and regional levels to combat bribery and corruption.  Among
them, in 1993, was the founding in Berlin of Transparency International as a
non-governmental organization devoted to combating corruption.  Both the
Council of Europe and the Organisation of American States (OAS) adopted a
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range of regional measures to address the issue.  In 1997 the Organisation for
Economic Co-operation and Development (OECD) adopted the Convention
on Combating Bribery of Foreign Public Officials in International Business
Transactions.  Up to 10 March of 2004, thirty-five States have ratified this
Convention. In June 2003 Transparency International and Social Accountability
International facilitated the initiative and adopted a set of principles known as
Business Principles for Countering Bribery.  All these international efforts
culminated in December 2003 when the UN General Assembly adopted the
Convention Against Corruption.  This comprehensive instrument provides,
amongst others, for member States to address corruption and bribery in the
private sector.  As at 29 September 2004, while the majority of member States
have signed this treaty, only nine have ratified. It requires thirty ratifications
before coming into force.  Up to 29 September 2004, save for Sri Lanka, no
other Asian State has ratified this Convention.
 

Unethical public servants alone cannot be blamed for corrupt activities.
It takes another to pay the money, provide kickbacks and ‘grease the wheels’.
Therefore corruption should be fought from the side of the private sector – the
business community which is an equal participant in such activities.
 

From the lessons learned over the years, a number of anti-corruption
measures have been proposed by various concerned organizations.  For the
private sector, the mechanisms of corporate governance are seen as best suited
to eliminate the possibility of businesses getting involved in corrupt activities.
Corporate governance provides a system of institutions and procedures that
govern the relationship between managers and shareholders, including investors,
the protection of shareholders rights and independent supervision of the activities
of the business entity.  It also sets up a system whereby rules are reinforced,
not only by written negotiations but also by moral standards of business ethics
and by responsible corporate behaviour.
 

Effective implementation of corporate governance procedures requires
strong democratic institutional structures with respect for the rule of law.  An
independent, honest and impartial judiciary is imperative.  Only when there is
such a judiciary will there be the other mechanisms and procedures in place
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functioning in tandem effectively. Such a judiciary will be seen as the standard-
setter for the others to follow.  Specialized independent agencies to regulate,
monitor, supervise and enforce the rules and regulations affecting corporations
and business enterprises are essential.  A close ally for effectiveness of corporate
governance mechanisms is a free press.  A free press to steer public awareness,
encouraged to investigate and publish malpractices in both public and private
sectors, could be a powerful tool to combat corruption.  Civil Society groups
committed to the cause of fighting corruption should be encouraged and given
space to address the issue.
 

Today high rates of return alone are not the attraction for investors whether
foreign or domestic.  Since the Asian financial crisis investors are now prepared
to pay a premium to buy into corporations with sound governance programmes.
 

The President of the World Bank, James Wolfensohn, placed the
importance of governance of corporation in the world economy as high as that
of the government of countries. Particular aspects of corporate governance
procedures will have to be discussed elsewhere.  We move on to another
subject with close link to corruption – money laundering.
 

Corruption is aided and abetted by money laundering.  In the past money
laundering was associated with proceeds of drug-trafficking and other organized
crime.  Now it is closely linked to corruption.  Money laundering from corruption
ranks fourth behind drug-trafficking organized and conventional crime and fraud.
President Pervez Musharraf was reported to have said ‘Money deposited by
looters and plunderers in foreign banks was enough to repay Pakistan’s
debts.’  He urged the international community ‘to wage a war against
corruption with the same resolve with which the menace of terrorism and
narcotics were being addressed.’
 

Money laundering subverts legitimate financial mechanisms and banking
relationships by using them as a protecting cover for the movement of the
proceeds of criminal and corrupt activities as well as for financing terrorism.
It undermines the integrity of the global financial and trading systems.
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The figures are staggering.  An International Monetary Fund report
discloses that between USD 500 billion and USD 1.5 trillion or from two to five
per cent of the world’s GDP is laundered every year through the global financial
system.  In the United Kingdom alone it is estimated that £18 billion i.e. 2% of
its GDP is laundered through the system. Transparency International (UK)
reports last year implicated two professions, namely lawyers and accountants,
as being used by money launders.  These professions were alleged as being
prepared to turn a blind eye and to launder profits in this nefarious activity.
The BBC reported of a solicitor in England who helped launder £30 million for
a jailed smuggler of alcohol and tobacco.  The solicitor, in an extensive operation
that lasted several years, systematically set up companies and off-shore accounts
to launder the money on behalf of his client.  He also prepared ‘utterly deceitful’
letters of introduction for criminal colleagues of the smuggler so they could
visit him in prison by posing as solicitors’ clerks making private legal visits.
Passing sentence the judge told the solicitor that ‘you entered into an
agreement to put beyond the prying eyes of the authorities very large
amounts of what should have been tax-payers money.  On (your client’s)
instructions you acquired properties and businesses with the proceeds of
his criminal conduct’.
 

The confidentiality principles associated with solicitors trust accounts is
obviously attractive to money launderers and a great temptation for unscrupulous
lawyers.  Some governmental control and supervision, in the circumstances,
cannot be resisted by lawyers purely on the grounds of the independence of
the profession.  Self regulation is no longer seen as justifiable and acceptable.
 

In the post Enron, WorldCom and Parmalat era, more stringent measures
are only to be expected from the disciplinary bodies of the professions. Lawyers
and accountants must do some soul searching to ascertain to what extent they
had contributed to bribery and corruption and the links to such activities.  What
steps have they taken to combat this problem within their own professions?
 

The United Nations Convention against Transnational Organised Crimes
adopted by the General Assembly on January 2001 provides extensive measures
to combat money laundering.  This Convention came into force on 29 September
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2003 after the fortieth ratification.  As at 5 October 2004, 147 States have
signed it and 90 have ratified it.  Save for the Philippines, China, Lao PDR and
Myanmar, no other Asian State has ratified this instrument.
 

Why this indifference from the rest of the Asian governments?  Does it
mean that they do not want to join the community of nations in the fight against
these transnational crimes?  Would not these governments be seen negatively
by the rest of the World?  Their economies may be perceived as dependent on
such illicit activities. It maybe consolation to them to know that both the United
States and United Kingdom too have not ratified this Convention.
 

Ideally, to combat corruption effectively, both domestically and
internationally, the implementation of the standards in both the Conventions
against Transnational Organised Crimes and Corruption is necessary.
 

The fight against bribery and corruption, both in the public and private
sectors, cannot succeed merely on blue prints and verbal rhetorics from political
masters and corporate leaders.  It requires the political will to change and to
change mindsets.  It requires greater transparency and accountability from
governments and from corporations.  Asian governments are generally wanting
in transparency.  This want of transparency is evident from the fact that hardly
any Asian State has freedom of information legislation.  Sometimes the Official
Secrets legislation meant for protection of State defences are used to resist the
flow of information on public administration.  Whistleblowers who divulge
information of malpractices in public administration are charged for offences
under the same legislation.  In the private sector judicial gag orders have been
obtained by corporations against whistleblowers against publication of
malpractices in corporations.
 

Transparency is central to sound corporate governance.  If governments
are not seen transparent surely that would reflect on the corporations.  All
efforts to instil values of corporate governance will not be effective.  It becomes
more difficult in countries where there is a close link between politics and
business.
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The Business Principles for Countering Bribery prohibits direct or indirect
contributions by business enterprises to political parties.  It calls for the disclosure
by the enterprise of any such contribution made.  In the prevailing environment
it is inconceivable that such a prohibition could be enforced.
 

Article 12 (2)(e) of the UN Convention Against Corruption provides for
prevention of conflicts of interest by calling for restrictions on the employment
of public officials by the private sector upon the retirement or resignation of
the former.  Again, in the prevailing climate, it is inconceivable that such a
prohibition could be enforced.
 

Finally, when political parties are permitted to form business enterprises,
either directly or indirectly, even to the extent of permitting them to be majority
shareholders in media corporations, both print and electronic, how can good
governance principles and procedures be effectively applied and enforced to
combat bribery and corruption?
 

In such environments combating corruption in business will necessarily
be a slow process.

____________________
Acknowledgement:
I am indebted to the OECD, Transparency International (both Berlin and
United Kingdom) and the United Nations for the several materials which
I used as the source for this text.
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The Disciple

He that hath a Gospel to loose upon Mankind,

Though he serve it utterly— Body, soul and mind—

Though he go to Calvary daily for its gain—

It is His Disciple shall make his labour vain.

He that hath a Gospel for all earth to own—

Though he etch it on the steel, or carve it on the stone—

Not to be misdoubted through the after-days—

It is His Disciple shall read it many ways.

It is His Disciple (ere Those Bones are dust)

Who shall change the Charter, who shall split the Trust—

Amplify distinctions, rationalize the Claim;

Preaching that the Master would have done the same.

It is His Disciple who shall tell us how

Much the Master would have scrapped had he lived till now—

What he would have modified of what he said before.

It is His Disciple shall do this and more....

He that hath a Gospel whereby Heaven is won

(Carpenter, or cameleer, or Maya’s dreaming son),

Many swords shall pierce Him, mingling blood with gall;

But His Own Disciple shall wound Him worst of all!

~Rudyard Kipling~

“The Church that Was at Antioch” From “Limits and Renewals” (1932)
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The USA Patriot Act – Bane or Blessing?

By

Valerie Yeo*

Much ink has been spilled and many voices have been raised over the
enactment and provisions of the Providing Appropriate Tools Required

to Intercept and Obstruct Terrorism Act (‘the Patriot Act’), the great majority
of which have been in opposition to the same. A host of academics, lawyers,
civil libertarians and even lay people have condemned the Patriot Act as a
draconian law which grants far too much power to the executive and which
violates the rights of the American people. Yet, it is important to ask how
accurate such accusations are by reviewing some of the more controversial
provisions. If the accusations are inaccurate, and the public pressure caused
by such constant condemnation leads to the provisions of the Patriot Act being
subsequently watered down or relevant sections being allowed to ‘sunset’1,
this may well cause thousands of innocent lives to be lost due to the executive
being seriously hampered in their efforts to prevent terrorist acts and to save
thousands of lives.

However, if the accusations are accurate, then it becomes the responsibility
of every person who cherishes the rule of law and human rights to urge the
nation which claims to be the greatest defender of human rights, liberty and
democracy to live up to its claims and to safeguard the rights of its citizens.
However, before proceeding any further, it would be appropriate to study the
background of this controversial piece of legislation and some of the main
weaknesses in pre-9/11 laws that led to the enactment of the Patriot Act.

It is trite to say that but for the terrorist attacks of 11th September 2001
(‘9/11’) on the World Trade Centre and the Pentagon, there would be no Patriot
Act. 9/11 revealed the many weaknesses and obstacles faced by law

* Advocate & Solicitor
1 Certain sections of the Patriot Act have limited lifetimes and are scheduled to come to an end
(i.e. ‘sunset’) on 31st December 2005 unless renewed by the Congress. Among such sections are
sections 201, 206, 209, 212, 214 and 215 of the Patriot Act.
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enforcement and intelligence agencies in the United States. It is undeniable
that unclear and out-of-date laws contributed to hamper efforts by such agencies
to efficiently track and make sense of suspected terrorists’ movements and
actions. To remedy these deficiencies and to prevent another horrific terrorist
attack, the United States Congress in a near-unanimous2 vote passed the Patriot
Act and President George W. Bush signed the same3 into law on 26th October
2001.

The 9/11 Commission4 found that one of the main hindrances faced by
law enforcement agencies in the United States prior to 9/11 and the Patriot Act
was the existence of a ‘wall’ between law enforcement and intelligence officials
which strongly discouraged the sharing of information between the two entities.
The ‘wall’ severely hampered the ability of law enforcement and intelligence
agents to discover and prevent terrorist attacks as there was a near absence
of co-operation between law enforcement and intelligence agents5. The
existence of this ‘wall’ was due to the judiciary interpreting the Foreign
Intelligence Surveillance Act (FISA)6 to require that a search only be approved

2 On 24th October 2001, the House of Representatives passed the Patriot Act with 357 votes for
(i.e. 83% of the House), 66 against and 9 abstentions while the Senate passed the Patriot Act on
25th October 2001 with 98 votes for (i.e. 98% of the Senate), 1 against (i.e. Senator Russ
Feingold of Wisconsin) and 1 abstention (i.e. Senator Mary L. Landrieu of Louisiana).
3 The full name of the Patriot Act is ‘Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism Act’.
4 The National Commission on Terrorist Attacks Upon the United States was an independent,
bipartisan commission created by Congressional legislation and President George W. Bush in
late 2002 and charged ‘to prepare a full and complete account’ of the 9/11 attacks and to provide
recommendations designed to prevent future terrorist attacks. The 9/11 Commission closed on
21st August 2004.
5 This was graphically illustrated by the testimony of the U.S. Attorney for the Northern
District of Illinois, Patrick Fitzgerald, to the Senate Judiciary Committee. He testified that
prosecutors working on a criminal investigation of Osama Bin Laden in early 1996 had the
freedom to, and did, have access to and talk with, among others, U.S. government agencies,
foreign police officers, foreign citizens and even foreign intelligence personnel. ‘But there was
one group of people we were not permitted to talk to. Who? The FBI agents across the street
from us in lower Manhattan assigned to a parallel intelligence investigation of Usama Bin Laden
and al-Qaeda. We could not learn what information they had gathered. That was ‘the wall” (See
‘Statement of Patrick Fitzgerald Before the Senate Committee on the Judiciary, 21st October
2003’ taken from ‘Report From The Field: The USA Patriot Act At Work - July 2004’).
6 FISA regulated intelligence collection of foreign powers and agents of foreign powers in the
United States and made it a requirement that courts review and approve proposed surveillance.
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if its ‘primary purpose’7 was to obtain foreign intelligence information rather
than evidence of a crime. Over the years, this interpretation led to limited co-
ordination and sharing of information between law enforcement and intelligence
agents as agents were worried that too much co-operation and co-ordination
between law enforcement and intelligence agents would lead a court to conclude
that law enforcement, and not foreign intelligence, was the ‘primary purpose’
of a surveillance, and thus not approve a request for surveillance.

Sections 218 and 504 of the Patriot Act remedied this dangerous and
near-farcical state of affairs. Under Section 218, the ‘primary purpose’
requirement was eliminated and, today, the executive may conduct FISA
surveillance and searches if such surveillance and searches have foreign
intelligence gathering as a ‘significant’ purpose. This amendment means it is
no longer necessary for a court to compare the relative weight of the ‘foreign
intelligence’ and ‘law enforcement’ purposes of a surveillance or search which
in turn leads to increased co-ordination and co-operation between law
enforcement and intelligence agents.

Section 504 strengthens Section 218 by specifically amending FISA and
allowing intelligence agents to ‘consult’ with law enforcement agents to ‘co-
ordinate’ investigations and ‘protect against’ terrorist attacks and other threats
to the national security of the United States. Section 504 further clarifies the
law that such co-ordination ‘shall not’ preclude the certification, inter alia, of
a significant foreign intelligence purpose. Sections 218 and 504 have significantly
increased co-operation and the sharing of information between law enforcement
and intelligence agencies and have contributed to the disruption and breaking
up of terrorist plots and cells8 which most probably would not have been possible

7 FISA required that the ‘purpose of electronic surveillance is to obtain foreign intelligence
information’.
8 For example, the arrest and indictment of Sami al-Arian (who had served as the secretary of the
governing council of the PIJ and was the senior North American representative of the PIJ) and
several others on charges related to their involvement with the Palestinian Islamic Jihad (PIJ)
which is responsible for murdering over 100 innocent people including Alisa Flatow, an American
who was killed in a bus bombing near the Israeli settlement of Kfar Darom.
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prior to the Patriot Act. Other sections of the Patriot Act which have contributed
to tearing down the ‘wall’ are sections 2039 and 90510.

Another recognised weakness in pre-9/11 laws that contributed to the
enactment of the Patriot Act was the failure of the law to keep up to date with
modern technology. The 9/11 hijackers actively used the Internet to help plan
their hijacking11 and many terrorist organisations also used the Internet to
communicate with each other and to spread their message of hate to the world.
Modern technology also meant that time was of the essence in many
investigations. Yet, prior to the Patriot Act, namely Section 210, there was a
limited class of records and information that grand juries could subpoena from
electronic communications providers. This meant that investigators had to go
through time-consuming legal processes to obtain the necessary authorisations
from courts in order to obtain urgent and necessary information and records.

Section 210 updated the law by broadening the types of information and
records that could be subpoenaed by grand juries to include bank accounts and
credit card numbers which were indispensable to investigators tracking down
a suspect’s true identity. Although Section 210 has proven to be a great help to
investigators, the section also endeavours to protect the rights of those served
with a subpoena under the section by granting such persons to apply to the
court to quash the subpoena. In addition, if a recipient of such a subpoena
refuses to comply with the subpoena, law enforcement agents are not permitted
to enforce the subpoena unilaterally but must request a judge to enforce the
same.

9 Section 203(a) and (b) permit the dissemination of information obtained from wiretaps and
federal grand jury testimony to assist intelligence and national security agencies even if such
bodies are unrelated to the criminal investigation in question. Prior to the Patriot Act, federal law
was generally interpreted to prohibit the disclosure of such information to intelligence agents
even if that information indicated that terrorists were planning a future attack unless such
officials were involved with the criminal investigation itself.
10 This section requires all federal law enforcement agencies to disclose ‘expeditiously’ to the
Director of Central Intelligence any foreign intelligence acquired in the course of a criminal
investigation.
11 See pg. 88 of the ‘Final Report of the National Commission on Terrorist Attacks Upon the
United States’.
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Now that we have covered the background of the Patriot Act and the
weaknesses in the pre-9/11 laws that led to the passing of the Patriot Act and
how the Patriot Act has rectified these weaknesses, it would be appropriate to
look at three of the most controversial sections of the Act, the criticisms against
these sections and how far, if at all, these criticisms are justified.

One of the most frequent examples cited by opponents of the Patriot Act
as to how far the Patriot Act threatens the freedom of Americans is by stating
that even the reading habits of ordinary Americans can be scrutinised and
examined by government agents12. The section of the Patriot Act that this
criticism refers to is Section 215 (which is a ‘sunset’ provision) which amends
certain sections of FISA13 and essentially allows access to business records
and other ‘tangible things’ which includes ‘books, records, papers, documents
and other items’.

It is submitted that the basis of such criticism is faulty as it assumes that
a democratic government whose every resource is aimed at waging a ‘war on
terror’ and preventing what may very well be a catastrophic attack would ever
be interested in the reading habits of ordinary citizens or even have sufficient
time, resources or manpower to expend on such an effort even if it did have
such an interest. Furthermore, it would seem that the critics of this section
forget that the citizenry of the United States is never hesitant to vocalise any
abuse of authority by the government or the fact that, in America, there are
numerous outlets for those wishing to do so. It would be political suicide for
any government to even attempt to do what the critics claim, much less a
government and an administration which is exciting the amount of dislike, even
hatred, among almost half of its people, as is the current administration.

Before proceeding further, it should be borne in mind that Section 215 of
the Patriot Act does not specifically target library records (rather it authorises
investigators to collect ‘tangible’ records generally) although terrorists have in

12 The American Civil Liberties Union (ACLU) stated on 22nd July 2003 that ‘Many [people]
are unaware that their library habits could become the target of government surveillance… The
secrecy that surrounds section 215 leads us to a society where the thought police can target us
for what we choose to read or what websites we visit.’
13 Namely sections 501, 502 and 503.
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fact used libraries to plan and obtain information to carry out their attacks. It
would be dangerous, even ridiculous, for any government to not take any steps
to prevent this practice from continuing. It should also be borne in mind that
ordinary grand juries have for years issued subpoenas against all manner of
businesses, including libraries and bookstores, for records relevant to criminal
inquiries. Thus, Section 215 of the Patriot Act merely authorised courts
established under FISA to issue similar orders in national security investigations.

It is to the credit of the government that Section 215 also provides certain
safeguards that protect civil liberties. Firstly, Section 215 requires federal agents
to obtain a court order prior to obtaining such records. This is more stringent
than the requirement under a grand jury subpoena which does not require any
court supervision prior to issuing a subpoena. Secondly, Section 215 has a very
narrow scope in that it can only be used (1) to obtain foreign intelligence
information concerning a non-American citizen or (2) to protect against
international terrorism or clandestine intelligence activities. This means that it
cannot be used to investigate ordinary crimes or even domestic terrorism cases.

Furthermore, Section 215 expressly provides that the Federal Bureau of
Investigation (FBI) cannot conduct investigations of a United States person
solely on the basis of activities protected by the First Amendment to the
Constitution of the United States. More importantly, Section 215 provides for
congressional oversight in that the Attorney General is required to fully report
to the Congress every six months on the implementation of this section. It is
also noteworthy to bear in mind that on 17th October 2002, the House Judiciary
Committee issued a press release stating that it is satisfied with the Department
of Justice’s use of Section 215.

Another section of the Patriot Act that comes in for heavy criticism is
Section 213. The criticism of this section can, at times, be even fiercer than
criticism against Section 215 as Section 213, unlike Section 215, will not ‘sunset’.
Section 213 amends Section 3103a of Title 18 United States Code by allowing
courts, in certain narrow circumstances14, to delay the giving of notice that a

14 Under Section 213 of the Patriot Act, a court may order such a delay if ‘the court finds
reasonable cause to believe that providing immediate notification of the execution of the warrant
may have an adverse result’ which has been defined as (1) endangering the life or physical safety
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search warrant has been executed. On 3rd April 2003, the American Civil
Liberties Union (ACLU) stated that Section 213 of the Patriot Act expands
the government’s ability to search private property without notice to the owner.

The fact is that delayed-notice search warrants are nothing new and
courts throughout the United States have squarely upheld such warrants in a
variety of contexts from drug trafficking to child pornography cases. Prior to
the Patriot Act, in United States v Dalia15 the Supreme Court held that covert
entry pursuant to a judicial warrant was not a violation of the Fourth Amendment
to the Constitution of the United States16 and rejected the argument that it was
unconstitutional as ‘frivolous’. After Dalia, three federal courts of appeal in
three separate cases upheld the constitutionality of delayed-notice search
warrants17. However, while the courts upheld the constitutionality of delayed-
notice search warrants, each court specified a different standard as to the
length of delay that was permissible.18 Such differing interpretations meant
that the law governing issuance of delayed-notice warrants was inconsistent
and varied from jurisdiction to jurisdiction. What Section 213 does is to resolve
this problem by establishing a uniform statutory standard.

Now, under Section 213 of the Patriot Act, a delayed-notice warrant can
only be issued if the court finds there is ‘reasonable cause’ to believe that
immediate notification may result in danger to the life or physical safety of an
individual, flight from prosecution, destruction or tampering with evidence,

of an individual; (2) flight from prosecution; destruction or tampering with evidence; (3)
intimidation of potential witnesses; or (4) otherwise seriously jeopardizing an investigation or
unduly delaying trial.
15 Dalia v United States, 441 US 238 (1979); see also Katz v U.S. 389 U.S. 347 (1967)
16 The Fourth Amendment states that ‘The right of the people to be secure in their persons,
houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized’.
17 United States v Freitas 800 F.2d 1451 (9th Cir. 1986); United States v Villegas 899 F.2d 1324
(2nd Cir. 1990); and United States v Simons 206 F.3d 392 (4th Cir. 2000)
18 In United States v Freitas, the court held that the warrant’s failure to specify when notice must
be given was impermissible and that notice must be given within ‘a reasonable but short time’
and ruled that that period could not exceed seven days without ‘a strong showing of necessity’.
In United States v Villegas the court held that the initial delay should not exceed seven days but
allowed for further delays if each is justified by ‘a fresh showing of the need for further delay’
while in United States v Simon the court held that a forty five day delay was constitutional.
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intimidation of potential witnesses or other serious jeopardy to an investigation
or undue delay of a trial. Section 213 also prohibits delayed-notice seizures
where searches will suffice and the provision expressly requires that any warrant
issued under its authority must prohibit the seizure of any tangible property or
communication unless the court finds there is ‘reasonable necessity’ for the
seizure. Nowhere does Section 213 allow law enforcement to conduct searches
or seizures without giving notice that the property has been searched or seized.
In fact, Section 213 expressly requires notice to be given but merely allows the
temporary delay of notification in the circumstances cited above. Section 213
has already proven its usefulness in terrorism19 and drug related investigations20.

The third and final controversial provision of the Patriot Act that will be
reviewed is Section 216. The ACLU has criticised this section as being in
breach of the Fourth Amendment to the Constitution of the United States as ‘it
would give the FBI access to communications of non-targets and to portions of
the target’s communications to which it is not entitled under the court order it
obtained.’

Section 216 of the Patriot Act amends the pen-register21/trap and trace
statute to clarify that it applies to Internet communications and to allow for a
single order that is valid across the country. Prior to the Patriot Act, the law22

had already allowed the use of pen-registers and the Supreme Court had already
held that the use of pen-registers does not constitute a search within the meaning
of the Fourth Amendment. However, it was not clear whether the law also
applied to Internet communications. Thus, what the Patriot Act does is to update

19 In United States v Odeh, a court issued a Section 213 warrant and the subsequent search
confirmed that the target of the investigation was operating an illegal money exchange that was
used to funnel money to the Middle East, including to a person associated with someone
accused of being an operative for Islamic Jihad in Israel. The Section 213 warrant allowed
investigators to conduct the search without fear of compromising an ongoing wiretap on the
target and several confederates.
20 During an investigation into a nationwide organization that distributed a variety of drugs, the
issuance of a Section 213 warrant enabled agents to seize more than 225 kilograms of drugs and
thus prevent sale of the seized drugs.
21 A pen-register is a device that can track routing and addressing information about a
communication (e.g. which numbers a particular telephone dials). Pen registers are not used to
collect the content of communications.
22 See Section 3123 of title 18 of the United States Code.
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existing law to keep up with modern technology. The fact that a court order
issued by a court in a particular jurisdiction is now valid throughout the country
is to address the problem of officials having to waste time (especially in cases
where time was of the essence) applying for new orders each time an
investigation leads to another judicial district.

Section 216 of the Patriot Act preserved all of the law’s pre-existing
standards. Thus, agents must obtain court approval before installing a pen register
and must also show that the information sought is relevant to an ongoing
investigation. This section also enhanced the privacy protections in the pen-
registration law by making it explicit that anyone using a pen-register has an
affirmative obligation to avoid the collection of content. Further, the Deputy
Attorney-General issued a memorandum on 24th May 2002 instructing FBI
field offices to, firstly, minimize any possible collection of content, secondly, to
refrain from using any content that may be acquired inadvertently and, finally,
to co-ordinate with the headquarters of the Department of Justice as to what
constitutes ‘content’. Finally, the pen-register statute has always required that
a report be made to the Congress every year as to its use and the Patriot Act
added the requirement that law enforcement must report to the supervising
court anytime it uses its own pen-register to collect Internet information. As
with other provisions of the Patriot Act, Section 216 has already proven beneficial
in several cases.23

It is therefore submitted that the Patriot Act is a piece of legislation that
was desperately needed by law enforcement and intelligence agencies in the
United States and has greatly helped the executive thwart potential terrorist
attacks in the United States. It is further submitted that the Patriot Act is not a
threat to civil liberties as it has adequate safeguards against the abuse of its
provisions. Critics of the Patriot Act, who believe that the Patriot Act is merely
another evidence of the current administration’s disregard for law, should bear

23 For example, Section 216 was used in the investigation of the murder of journalist Daniel Pearl
to obtain certain information which was critical in identifying some of his attackers. Section 216
was also useful in enabling American authorities to provide foreign authorities with critical
information which led to the identification and arrest of two individuals who had used a US-
based email account to threaten to kill executives at a particular company overseas unless they
were paid a large ransom
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in mind that even former Attorney-General of the Clinton administration, Janet
Reno, who was not generally pro-aggressive law enforcement, acknowledged
that ‘everything’s that been done in the Patriot Act has been helpful’.24 Most
importantly, critics of the Patriot Act should note the statement of Senator
Dianne Feinstein who said that she had never had a single abuse of the Patriot
Act reported to her and when she enquired of the ACLU for examples of
violations of civil liberties under the Patriot Act, even that persistent critic
admitted that they had received no complaints at all.

24 National Review Editorial by Rich Lowry



An exciting new venue
The conference venue, the Gold Coast
Convention and Exhibition Centre, is a
brand new facility in the heart of this
popular destination, one that needs no
introduction to Australian delegates.
Those coming from overseas will enjoy
the chance to explore some of the area’s
attractions, which range from endless
white sandy beaches, breathtaking
hinterlands and golf at over 30 world
class courses to international shopping,
casinos, theme parks and zoos.

One of the major benefits of this
destination is the comprehensive variety
of accommodation that the conference can
offer.  Conrad’s Jupiter Hotel, attached to
the Convention Centre, will be the 5 star
jewel in the accommodation crown, but
other possibilities, including apartments
for the family and friends-minded and 3
and 4 star hotels for the budget-conscious
will be readily available, and within easy
reach of the conference venue.

In that context, potential delegates might
note that the conference dates are set to
lead into the Easter vacation, and there is
no doubt that the Queensland coast would
be a highly desirable spot to spend a few
post-conference days.

In all, there will be something for
everyone at LAWASIA downunder 2005.

The conference organising committee
members are drawn from the three
organisations that are coordinating to put
the event together, so the needs of  legal
professionals at all levels and in all areas
of legal interest are addressed.

Those who have attended a LAWASIA
biennial conference before will attest to
the camaraderie that the event produces;
others are encouraged to experience it.
Those who have enjoyed the stimulation
of the Australian Legal Convention will
enjoy the added regional and state level
emphasis, and regular Queensland Law
Symposium attendees will find CLE
delivered at a more significant level than
ever before.

Queensland Law Society looks forward to
welcoming over 1000 judges, lawyers,
academics and business partners to this
premier event, and encourages delegates
to register early to ensure participation
at the conference and in its surrounding
activities.

Need more information?
Full detail can be found on the
conference website at:
http://www.lawasiadownunder.com or
contact:

LAWASIAdownunder2005 Secretariat
Tel: + 61 7 3368 2644
Fax: + 61 7 3369 3731
E-mail:leanne@ccm.com.au

Postal: LAWASIAdownunder2005
Secretariat
PO Box 177
RED HILL QLD 4059
AUSTRALIA

Office:LAWASIAdownunder2005
Secretariat
Office 14, First Floor
The Red Hill Centre
152 Musgrave Road
RED HILL  QLD  4059
AUSTRALIA



Set to take place from March 20-24,
at the glorious Queensland Gold
Coast, LAWASIA downunder 2005

will undoubtedly be the leading legal
conference for Asia and the Pacific in
2005.

LAWASIA downunder 2005  will combine
the international interest created by
LAWASIA’s traditional biennial
conference, with the national profile of
the Law Council of Australia’s 34 th

Australian Legal Convention – the
Meeting of  Meetings.

The conference is proudly arranged and
hosted by the Queensland Law Society,
and its 44th Queensland Law Symposium
will be held under the LAWASIA

downunder 2005 banner, bringing a unique
networking opportunity to Queensland
practitioners, as well as the chance to show
off their home state to national and
international legal colleagues.

Importantly, the conference will run
concurrently with the 12th Conference of
Chief Justices of Asia and the Pacific, with
the Chief Justices combining their
activities with those of  LAWASIA

downunder 2005 at various times
throughout the week.

What to expect from the program
The work program will cover (10)
separate streams:
· Criminal Law
· Dispute Resolution/Litigation
· Human Rights and Constitutional

Law
· Trade and Business Law
· Intellectual Property Law
· Legal Practice
· Family Law
· Property and Succession Law
· Legal Education
· Judicial

A panel of  high profile practitioners,
academics and others has been appointed
as session rapporteurs, and to them goes
the honour of arranging some (60)
sessions within those streams.  The work
program will cater to the practical, the
esoteric, the commercial, the inspirational
and the need to collect CLE points, and
each session will include expert speakers
at regional, national and state level.

Bringing the profession together from
around the region
Traditionally, delegates at a LAWASIA
Biennial Conference come from as many
as 30 different countries from the region
and beyond, and tend to be drawn from
amongst the leading law firms and
chambers.  LAWASIA’s national member
organisations send representatives, so the
opportunity for delegates to mix with the
leaders of the Asia-Pacific profession is
an invaluable one.

LAWASIA downunder 2005, as an
educational event, will provide a climate
that promotes open and informed
discussion aimed at fostering regional
uniformity and understanding in the
increasingly cross-jurisdictional legal
world.  As a professional event, it will
bring together those who have an active
interest in the development of the
profession and the welfare of those who
practice in it.  As a networking event, it
creates opportunity to develop state,
national and international relationships.

The social program will combine formal
and informal occasions that will deliver a
uniquely Australian social experience to
overseas guests, and that will bring
Australian colleagues together to
celebrate the sense of belonging to an
international legal community.
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